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Mr. Cramton
Re: &ppiieatiau af th& Freedown of Information Files

The Freedom of Information Act applles to every “agency”
that is & part of the federal govermment, Section 2 of the
Administrative Procedure Act (5 U.8.C. §551), of which the
Freedom of Information Act i{s a saection, defines agency as

« » «» Bach autbority of the Government of

the United States, whether or not it is

within or subjset to review by another

dgency, but does not includs ==

{(A) the Cougress

(B) the courts of the United States

(C) the goveroments of the Territories or
possessions of the United States

D) . . . (B) [other exceptions nome of which
is applicable to the questions imvolved
here] *

This definition is literaily broad emough to include
the President. However, because the definition does not
by its terws include or exciude the President, the conven-
tional rule of statutorxy construction that woxds in a
statute should ke given theix plain meaning suggests that
the Office of the President is not included im ths defini~
tion., Certainly the President is not pormally regarded as
an administrative ageney. an exsmination of the legislative
history of section 2 of the APA reveals that Congress did
not 80 regard the Office of the President wher it formulsted
-the definition of agency.

%/ The coverage of the Administrative Procedure Act and

the Freedom of Information Act is, with exceptions not
relovant here, coextensive; both Acts reach governmental
activities performed by "agencies.” Thus, the arguments
presented here with respect to the FOI Act apply equally
as well to the coverage of the APA.,



The word “agency” was first defined in the arigiaal
Administrative Procedure act (60 Stat, 237, ¢h. 324, §2(a)
(1946)). Although the Act bas besen amended & aaaher of
times, the definition has remained essentially intact,

The Administrative Procedure Act was substantially a
legislative culmination of the work of the Attorney General's
Committee on Administrative Procedure. Thus, the comments
of the Committee on the coverage of the Act are especially
significant:

[mlany different, and sharply varyisg,
figures of the number of Federal adminis~
trative agencies have been current in
popular discussion. The particular

total arvived at dspends, of course, on

tba unit to be taken as constituting an
'agency' as well as on the comcept applied
in designating a particular agency as
‘administrative.' The Committee has
regaxrded as the distinguishing feature

of an ‘administrative' agency the power

to determine, either by rule or by decision,
private tightt and obligations. 1f the ~
largest possible units be taken as ‘agancias,
the:c are in ghn Feéaral G@vetnmaut nine

Although the Committee proceeded to explain that there
were many smidllier units within the departments and independ-

ent agencies which should themseives ba regarded as individual

agencies, the enumeration of the “largest possible units”
purported to be categorical. The conspicuous omission of
the President from that category suggests that the word
‘agency’’ was not intended to include the President,



Moregover, the Committee's intemtional exclusion of the
President was fully reflected in its proposed draft bill,
which defined “agency” to mean “any department, board,
commigsion, authority, corporation, administration, independ-
ent establishment, or other subdivision of the exzecutive
branch of the Government of the United States . . , .”
1d., at 192, Although Coungress substituted for this enumer-
"TTon of various types of organizational entities the simpile
generic phrase "sach authority (whether or not within or
subject to review by another ageney),” it is clear thsat
Congress did not inmtend & substantive change designed to
include the President but rather intenmded nothing wmore than
a mere simplification of the Committee definition. As the
Senate Judiciary Committee explained: :

1t is necessary to define agency as
"authority"” rather than by name ox
forwm, because of the present system
of iocluding one agency within amother
or of au:harizing interpal boards or
“divisions’ to have final authority.
5taff of Senmate Comm. on the Judlciary,
79¢h cmag,, Lst Sa3£‘, Repoxt on the

ures Act 13 (Com,
Print 1945). ‘

The report of the House Judiciary Committee, issued in Nay
1546, imcluded a single paragraph explaining why “agenecy"
had ha@a defined by use of the broad word "authority™:

Whoever has the authority is an agency,
whetheyr within another agency or in combination
with other persons. In other words agencies,
necessarily, cannot be defined by mere form
such as departments, boards, etc. 1If agencies
were defined by form rather than by the criterion
of authority, it might result in the unintended
inclusion of mere “housekeeping” functions or
the exclusion of those who have the real power
to act. H.R. Rep. No, 1980, 79th Cong., 24
Sess. 19 (1946) 2/
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Furthermore a4 strong inference that Congress did mot
intend to include the President in the APA definition of
“agency’ arises from the difference in the definitions of
the same word in the APA and the Federal Bepister Act, a
difference of which Congress was cognizant.®/ 1In conmtrast
to section 2 of the APA, section 4 of the Federal Register
Act (49 Stat, 501, 44 U.S5.C. 304) specifically imcludes the
President in its definition of ‘'Federal agemcy” or “agency.”
The failure of Congress to mame the President expressliy
in section 2 of the APA suggests an intention that the
provision is not to apply to the Presideat X%/

The only relevant discussion of this question appears
to be & collojuy between 1.C.C. Commissioner Aitchison
and Congressman Jennings, during the House hearings:

“Mr. Aitchison: . . . I find the courts
4Te excluded Trom section 2. 1s the
Fresident? He makes rules; he makes
adjudications of the type which arve
referred to in this act, Row, that is
none of my business; 1 am just a citizen
and just throw that guestion in for what~
ever 1t is worth. 1 do not know what the
intent is, of course,

#/  See Staff of Senate Comm, on the Judictary, Op Cit. 12.

*%/ The opposite conclusion could be drawn from a etatement
in a Semate Judiciary Committee Primt, Op. Cit. p. 12,
which states that the term “agency” in Sectiemn-2-34e defined
substantially as im , . . the Federal Register Act.” However, |
ap examination of the definition in the Federal Register Act <
reveais that but for the addition of the President, the defi~
aition is the same as that in the draft bill prepared by the ~
Attorney Gemexal's Committee, It {3 an enumeration of organiza-
tiomal entities. And, as stated above, the reasom for ¢hanging
from this enumeration to use of the broad word “authority” ,
was not to include the Presidemt but to reach entities exexcising
final authority which were within larger entities.
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“Mr. Jenmings: Well, if it operates to
forbid tka President from operating as
a legislative agency, I would say it is
good law,”

“Me. Altchison: I cannot debate that,
because that is out antirely of my aphexe.”
Aﬁai;istrntiva Procedure Act - Legislative
SR "" m:iag‘)g F » m 2‘&*

??th cnug., 2d Sess., p. 123.

The oblique response, ag well as the obviously mischievous
question, strongly auggesss & shared doubt that the section 2
definition of “agency,” despite its breadth, would resily

include tbe President,

Further evidence of this conclusion can be found in
several statements by Congressmen that the APA wae enacted
to deal with those agencies established by Congress to
adwinister the laws. Congresssuan Sabath, who was ia chaxge
- of the bill on the floor of the Bouse, daeiaxad that

[tihe objeet of tha bill ia « « « to improve
the administration of rules and regulations
made by the agencies under grants of power
Congress, and to establiish uniformity
@f practice s» that any citizen may have his
day ia;aaaxt with a minisum of delay and

Legiglat Hi f":'(ﬁan&talﬁammitate‘Pxia:),
S. Doc. 2&3, 79¢h Cong., 2d Sesn., 343-346,
(Exphasis added),

During the debate, Congressman Hobbs referred to a kind of
fourth branch of the government:

it seems to me that the Constitution of the
United States, has divided the powers of our
Government into three coordinate branches,
the legislative, executive, and judicial.
These have been swaliowed up by some adminis-
trators and their staffs who apparently



believed that they were oanipotemt. These

bave sxercised all of the powers of govern-

ment, arrogating to themselves morye power

than ever belonged to any man, oy group.

This has wade necessary the ¢nactment of

some such legislation as is now im process
~ of passage.

Thus, it seems apparent that by the word “agemcy,” Congress
was not referring to the comstitutional office of the

Presidency bui to entities created by Congress to administer
legislative prograus.

2.

Since 1946, the Administrative Procedure Act has under-
gone a number ai changes including the addition of the
epdom of Information section (5 U.B.C. §552) to the Act.
However, nothing in the legisiative history of the efforts
to revise the APA shede direct light on the status of the
President as an “agency,”

Professor Davis appears to be the only witness durivg
all of the Hearings who specifically vefers to the guestiom,
He assuwes that the President is subject to the Act. In
the context of arguimg against the deletion from section 10
of the exception from reviewability of any agency astion
which is "by law committed to agemcy diseretion,” Professox
Davis agked; -

what is it under this act, under the
present Administrative Procedure Act
that preveats a gourt from reviewing
the President's discretionary power
to conduct aar foveign poliey? 1t is
those words, 'except so faxr as agency
action is by law committed to agency
discretion,’ If yom knock out these
words, then the act will say that the
President's foreign policy decisions
shall be judicially reviewable for
abuse of diseretion, Hobody wants that.
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5. 1755 and o §. 1879, w;g; Cong., lst
Sess, 1 5.

Then, in response to Mr. Corpelius EKennedy's axpressed doubt
a&s to whether such Presidential decisions a&s the withdrawal
2f civilians from Vietnam would even come within the APA
definition of “rule”, Professor Davis insisted that it would,
concluding:

It is clearly rulemaking by the
Fresident. This is rulemaking by
an ageney . . . . 1d. at 170,

Mr. Kennedy remained unconvinced that such a Presidential
decision would constitute 2 ‘rule.” The point wss not
raised by the Subcommittee whether the President was
subject to the Act at all.

In his written statement to the Senate Bubcommittee,

Professor Davis also referred to the Act's application to
the President:

1f President Johnson and Governor Johnson
of Missiseippi exchange letters or telegrams
about strategies for keeping racial peace
in Mississippi, the papers will have to be
made promptly available to aany person,
including those who want ta dafeat tﬁe
strategies. Heari

égg%g&stratzzc ?raatice and Pra«aggga gg

the Senat. diciars Lammittaa on 8. 1663,

Aﬁmigisgrativg Procedure ﬁgt, s8th Cong.,
2d Sess., 244, 248 (19564).

in aa Article subsequent to the ensctment of the Freedon
of Information Act, Davis has caaaluéeé that the Prssident
is subject to the Act because ‘[wlith that observation
before the subcommittee, it made no change.  Davis, The

forwation Act: A Preliminary Analysis 34 U, Chi. Law
Rev. 761, 794 (1967).



) . .

The oenly other refsrence {n the Hearings to this gyuestion
is a written statement by Assistant Attorney Gemerxral Novbert
Sehlei, Office of Legal Counsel. Mr. Schlei objected to
the proposal to tramsfer to the courts ultimate responsibility
for the disclosure of the records of the Executive branch
on the grounds that the Executive's responsibility for the
‘safekeeping of Executive records is a constitutiosally
derived responsibility and that in the exerxcise of this
regponsibility, 'the Executive is accountable only to the
electoxate. Undexr the separation of powers concept, Congress
cannot transfer responsibility for Executive records to the
courts.’ Hearipnga on 8, 1160, S, 1336, 8, 1758, and 8, 1879
Bafaxe the ﬁubﬁammit:ee on adminiatrative Practice apd

o = enate Judiciary Committee, 8%th Cong., ist Sess.
23& 2&4-5* (1965) &ppail&n&s in their Reply Brief im
soucie v. David, 448 F.2d 1067 (1961), cited this language
for the proposition that Congress was made aware that it
was extending coverage of the Act to Presidential reeords
oot othexrwise ¢xempt and that, despite objections of the
Department of Justice, Congress chose not to change the Act
to exempt the President or Presidential records from itse
coverage, Reply Brief for Appeliants, 6-7. However, the
inference 18 just as plausible that Congress’ imaction reflects
ite view that section 2 does not include the President in
the definition of “agency.’' An even more likely conclusion
is that the statement refere not ¢o Presidential documents
simpliciter but to records of “agencies” within the Executive
branch. Comstrued in this way, the statement says mothing
about whether the documents of the President are subject to
the Act.

A more conclusive indication that Congress dos§ not
view the APA definition of “agency’ as including the President
can be found in 3 study by & Subcoumittee of the House Govern-
ment Operations Committee., Im February 1965, the Subcommittee,
headed by Congressman Moss, the leading proponent of Freedom
of Information laegislation in the House, sent a4 questiomnaire
to ‘all agencies, departwments, boards, and commissions in
the Government” to iaquire about their practices undexr them
section 3 of the Administrative Procedure Act, which subsequently
f&& superseded by the Freadom of Information Act, The list
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of agencies -~ approximately 102 -- imcluded several componeats
of the Executive Office of the President ~- the Bureau of
the Budget, the Office of Emergency Planning and the Office
of Science and Techmology -~ but omitted the President aund
the white House Office. Federal Public Records law, Hearings

e & Subcommittee of the ittea on Ggwnrnmengugperations
House of Representatives, 89th Gong., 18t Sess., on H.R. 50.
efe., pp. 103, 277-230.

Again in 1968, Congressman Moss issued a compilation

of the lmplementing reguiations required to be issued by the
several departments and agencies under the Freedom of Infor-
mation Act, Congressman Moss was critical of the faet that
several agencies had been remiss in issuing such regulations.
He did not comment, however, on the failure of the President
or af the Hhite House Offiec to do so. zgeedam of Infor-

= {Comp Apalysis of Dep 6l tﬂlka a2~

2d Sst‘, P 3. ccrtaialy,'if ths Office of the ?zastéent
is an "agency” at all, it is an extremely important ome =--
far too important to h&ve been overlooked in two exhaustive
studies of agency practices.

Finally, the fact that no President in office during
the entire 26-year 1ife of the APA has deemed it neceasary
to comply with the Act's rulemaking and adjudicatory pravisiens_/
illustrates that six successive Presidents have shared the
unanimous view that the APA, despite 1ts broad definition
of “agency,’ siwply does not iociude the President, a view
which has not been questioned by successive Congressses. As

*/ Bulemaking is defined as “agency process for formulatiag,
amending, or repealing a rule,” which, in turn, is defined
as ‘the whole or a paxt of an agency statement of genersl or
particular applicability and future eifect designed to implement,
interpret, or prescribe law or poliey. . . ." 5 U.8.C. 551(5),
(4). Adjudication is defined as agency process for the formue
lation of an order,” which, in turn, is defined as ‘the whole
or & part of a £final disposition, whether affirmative, negative,
injumetive, or declaratory im form, of an agency in a matterx
other than rulemaking. . . . § U.5.C. 551(7), (6).

‘Q?W



stated by Attorney General XKennedy, in sustaining the validity
of Executive Order 10925, which barred racial discrimination
in the performance of Government comtracts:

the unanimous view of four successive
Presidents aa to the extent of their
avthoziﬁy is antitleé ta substantial
weight. United States v. Midwest OLL
waight is inc:eaacd by the fact that the
Presidential view has been acquiesced in
by successive Comgresses, Such acquiescence
Executive practice will be inferved from
eilence over a period of years. pnited
dtates v. Jackson, 280 8.5:. 183, 19&»?7
(19830); Borwegian Hitrogsx
States, 288 U.S5. 294, 313 (1933}. 42 Op.
A.G., No. 21, pp. 10-11.%/

Because statutory interpretation is “the art of prolif-
erating a purpose,’ Brooklyn Wat'l Corp. v. Cosm'uver, 157
F.2d 450, 451 (24 ciryyvwrc—denmted;—329 U.3TT99-(1946),

the conclusions suggested—dy the—tegislative history must
be placed in the context of the purposes underlying passage
of the APA as a whole., An examimation of the entire Act
demonstrates that if the President is deemed to be an agency
the application of the APA will produce imapproopriate and
iaeaagruaﬁ& results. This leads to the comclusion that the
term “agency” does not {nclude the Office of the President
for, in interpreting a statute, it will not be assumed that

*/ See also United States v. Hermanos, 209 U,8, 337, 339

(1208) : <the-weenastment dy-Gongeess, without change,
of & statute, which had previougly received long continued
exacutive construction, is an adoption by Congress of such
construetion,
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Congress intended to adopt laws that do violence to good
sense and sound administration., A few examples illustrate
the point.

1f the President were an agency, the wage and price
freeze order would have beem subject to the procedural
requirements of the rulemaking section of the Act (5 U.5.C.
§553) because the order would have been “an agency statement
of . . . future effect designed to . . . prescribe law or
policy . . . and includes the approval or prescriptiom fox
the future of rates, wages . . . [and] prices . . . .”" As
a result, the order would have bad to have been first pre-
caded by notice and public participation and could not have
gone into effect for thirty days unless the President “for
good cause found (and incorporated the finding and a brief
statement of reasons therefor im the rules issued) that
notice and public participation were {umpracticable, umnec~
88sary, or contrary to the public interest™, 5 U.5.C. §553.
Even assuming the constitutionality of such an interference
in the internal functioning of the Chief Executive's Office,
see Myexs v. lnited States, 272 U.S8. 52 (1926), the intention
of imposing these procedural requirements on the President
should not be attributed to Congress in the absence of any
evidence in the legisiative history that shows that Congress
contenplated such a result, Horeover, to permit public
participation and to conform to the other procedural requirs~
ments of rulemaking, the Office of the President would have
to be greatly expanded -- another result Congress did not
contemplate,

A wore dramatic illustration of the kind of inaang:uaus
consequences that would follow if the definition of “agency”
included the President arises in the area of foreign affairs,
Read literally, the Act would require notice of and public
participation in any Presidential statement designed to
implement, interpret and prescribe foreign policy unless:

(a) the President specifically found that
notice and public participation were
impracticable or coatrary to the public
interest; or ‘

(b) the President specifically found that
the public rulemaking provisions would
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elearly provoke definitely sirable
international gans~ .¢$,ﬁsﬁ*

1t iz highly questionable whether such procedural require-
ments could constitutionaily be imggsaﬂ upon the Prasident

in his conduct of foreign affairs. */  put again, assuming
that such measures were constitutional, it would be incredible
to ascribe to Congress an intention to impose thewm on the
President.

%/ The phrase foreign af®ilrs function” which operates teo
make the rulemaking section inapplicable when such &
function i3 involved "is not to be loosely interpreted to
- mean any function extending beyond the borders of the United
States but only those ‘afﬁairs* which so affect relations
with other governwents that, for example, public rulemakiag
provisions would exearly provoke dafinitaly‘aﬁdasixahla intexr~
national cousequences.” §, Rep, No, ?52 7%th Cong., lst
Sess, 13 (1943),

ek

s8¢ LS. & S, AlLlines terman Corp., 333 U.S. 103,

109 (1948): “The ?xasidwt . + - possesses in his own
right certain powaers conferred by the Constitution om him

85 commandex-in-chief and as the Mation's organ in faraign
affairs’; and United States £ Wl Expa

U.5. 304 (1936): Because of ‘the very daiic&t&, plaa&xy

and exclusive power of the President as the sole organ of

the federal govermment in the field of internatiomal relations
+ « » [Congress must] accord to the President a degree of
discretion and freedom from statutory restrictionms which
would not be admissible were domestic affairs alone involved

« « « « Secrecy in respect of information gathered by [the
President's agents] may be highly necessary, and the premature
disclosure of it productive of harmful results. This considex~
ation, in connection with what we have already sald on the
subject discioses the unwisdom of vequirimg Congress im this
field of governmental power to lay down naryoWly definite

standards by whieh the Presidemt iz to be governed,” Id. at
319-320. :




in addition to the comnstitutional argusents with respect
to partieuiar applications of the Act briefly alluded to in
the previous section of this Hemorandum, serious comstitutional
questions would be raised by legislation that coupelled public
veleage of ali Presidential documents. The fact that these
constitutional doubts exist dictates that the statute be
construed not s iaclude the Presidest, It is & wellesettied
rule of construction that an interpretation of & statute that
ralses substantial cometitutional questions will not be adopted
where another reading of tﬁ@ statute is possibla, As the
Supreme Court said in Crowell v. Bemson, 285 U.5. 22, 66 (1932)¢

When the validity of an Act of the Comngress
is drawn in question, and even if a gerious
doubt of copstitutionality is raised, it is
& cardinal principle that this Court will
first ascertain whether a construction of
the statute is faixrly poseible by which the
guestion may be avoided.

The first gquestion involves the doctrine of executive
privilege. &1@%@@%& the doctrine refers to the power of
ﬁ@t%tﬁta vis a vis that of the Executive, the power of Congress

can ka no gxaater than its yawﬁt ﬁa~¢amae£ digelaosure to
Congress itself. Premised on the doctrine of separation of
powere the executive privilege is the right of the Executive
to safeguard information in the discharge of his vespomsibil-
ities under the Comstitutiom, his exercise of executive power,
Certainly, it aannat te contended that Congress sought to
limit the Executive's privilege to the nine statutory exemptions
in the Freedou of Information Act, for Congress doss not have
such power. Article 11, section 1 of the Constitution (“[tihe
Executive Powoer shall b@ vested in & President of the United
States of America"™), smay well preclude Congress from emacting
legislation in any way controlling the Presidemt's actions
with regard to Presidential papers. Cf. Myers v. United
States, 272 U.8, 32 (1926) (rewoval of executive officials
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from office is an executive function and as such cammot

be subject to any act emacted by Comgress). A construction
of the woxd "agemey” to inclnéa the President would force
the President to violate the law in the name of executive
privilege whenever he chose to withhold documents of his
Office. For that reasﬁa, a court would very likely awaid
such a ¢aaatrﬂetien.

A second comstitutional argument, building up n the
first, alsoc dictates that the definition of “agency' be
interprated not to include the President. Under the Freedom
of Information Act, the remedy for the failure to make
recoxds available ie a suit against the agency which with-
holds them. 35 U.85.C. 552(a)(3). If the President were
considered an “agency" and therefore subject to the statutory
sanction, the Act insofar as it affected the President would
probably be unconstitutiomal. In Misgsissippl v.

- 71 U.8. (4 MWall.) 475, 501 (1866), the Supreme CQatt, in
holding that the State of Missisaippi could not emnjoin enforce-
ment of the Recomstruction Acts by the President of the United
- States and his officers and agents, declared:

We are fully satisfied that this court has
no jurisdiction of a bill to enjoin the

*/ 1t may be said that the President is forced to violate
- the Freedom of Information Act by exercising executive

- privilege whenever he chooses to withhold a document whether

it be in his custody or the custody of amother emtity within
 the executive branch. But the implications of the doctrine
of executive privilege axe of even more import when the
struggle is between two purely constitutiomal eatities --
the President and Congress. This represeants a classic con-
flict in the context of separation of powers. Even the
possibility of such & constitutional conflict im its most
pristine form dictates the conclusion that the rraaiéant
should mot be suhject to the Act,
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President in the performance of his
official duties; and that no such
bill ought to be raceived by us.

A ¢lose reading of the case reveals that the Johnson decision
cannot be clted for the bald proposition that a sult against
the President is never appropriate because the Court cbserved
that "the acts of both (the Presidant and the Congress), when
performed, are, in proper cases, subject to [the judiciary's]
cognizance.” 1d. at 300. Yet, over the years the case has
taken on that mg%aiag.af

Moreover, the argument that a suit against the President
arising under the Freedowm of Information Act would be an
inappropriate case is, in our view, viable because an oxder
by & court to compel the production of the documents would
copstitute 4 clear intervemtion in the internal functioning
of the Chief Executive's office and would appear to be a
cleaxr breach of the separatisn of powers,

* % *

In sum, & sexyious constitutional quastion of infringe-
went of the executive power vested iam the President by
Article 1X, sec. 1 of the Gaﬁaaitutiaa would be presented
by construing the word "agency” to include the President.
Because a construction which axempts Presidential documents
from the Freedom of Information Act accords with the wording
of the Act, its legislative history and sound administration,

®/ S0, $.8., Judge Holtzoff's Opinion denying a temporary
injunction in the Steel Seizure Casze, on the grounds
that an injunction might be “in essence and spirxit . . . am
injunction against the President, citing Johnsop f
propogition that a suit against the President is imgtapa:.
Abe Steel Seizure Case 247 (824 cmg,,, 2& $egs. H, Doc.
Ko. 534, Pt. L), See also Irig Jobmson, 173 F.Bupp.
651~654 (D.D.C. 1959) which,ravagaxzad taat "no suit lies
against tha Saugra3$ or thﬁ ?r&&iﬁant.” aaé ﬁgaJE:ﬁagiﬁma

325 F.5upp. 672 (N.0. Calif. 1670,
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it 18, in our view, likely that a court would adopt such a
construction and thereby also avoid any comstitutional
doubts,
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