mmth-mtyy.mnmmm.mm:m
Marshall ssserted in the Buyy cases 1/ that the courts had the
power to direct s subposua to the President persemally. He
- conceded, however, that there are limitations en judicisal su-
 therity te enforee such a subposns when the Presidest, as to |
mw#M,WtykﬁM
in the public interest. Yhat subpotos power bhas sinee been
- occasionally elaimed but mever agein been exersised by the
m.%/ In contrast, Comgress has never im the past de-
| ymmmadmmm:mwv*
&t the President. 3/ The following historis precedents
demoustrate that this failure is mot based om consideratiens

Rty tfmyhtanmafummdmt. o

¥ g - 7 EM, m, ”, “. u’m (3«@.3;!

| aPor the imevitable exception in which, due to a procedursl
gmw,m,mmmmmtmum~




. Uacil abnt”yutnagomm“yuﬁhuhw«s '
sought to obtain imformatiom from the Executive bramch was '
the papsage of & resolutiom of imguiry by the house which
sought the informetion. Such resolutioms of imquiry, if
;dér:enud to the !'midaa, have ahurya taken & precatocy

orm,

1. Aa early wfph of mh a melﬁtm ef inquicy
ocsurred in 1794. In response to a Ssaate resolution of
inquiry requesting certain iaforzatien comnected with the
relations between the United Statee amii h'mc. Presidemt
Buhlnsm stateds

“United Sutu, Februacy 26, 179&. =
; “Mhm of the Senate; I have caused o

the sorrespondence, which is the subject eof -

your resolution of the 24 day of Jemy. last, to

be laid bafore me., After sa exssinstion of it,

I dimué {miul mﬂ tmktian to be uda.

“"These coples sad tramslatioms are now trans-
nit:aé to the Bamate; but the aature of them

&/ It has been atl;wtui here to preseant the wore sigaificsnt
instamces in which Congress sought to ebtain informatiom
frox the President vhich have some bearing on the fssue whether
Congress has the power to compel the Presideat to furnish
information. Obvioualy it is neither pessible nor desirable
with the forsat of the asmorandus to set forth all the fa-
stances in vhich Congress sought imformatiom from the Presi- -
dent. PYor a more conplete amihtioe and lh!:hg el '
pextinent facidents sea Hinds' Precpdes fouse

Bepreseagatives Vol. 3, pp. 166-167, 193-199.
Co. z -




s Vf:,itim ei ioquixy addressed te the Presideant was formalised
- 4m 1820. At that time the Mouse of Representatives adopted

- eof *‘Waw information frem: the President of the

 been employed im the well-kmown cebinst discussion held two

. v v : Y
sy . , ;
. g
v N
.
3

neaifests the yxaprm of their bei.sg uuind
as s&mﬁdwhi. , Messages un

-~ There ia no Miu:m in the Senate Jourual thet this
fespousae was coasidersd imadequate (see 1 Senste Executive

- Jouraal 147). Indeed, the following memorandum from Secre-

tary of State Remdolph to President Washimgtom suggests e

strongly that “"Coagressiomal leadership™ conceded that the

President was scting within the scope of his responsibility

in withholding the particulars, “which in his jw /

for public consideration ausht: mt be mmw " ;,

"i. Mm m the hemor of hfmﬁns tha ,
President, that the wmessage of to-day, appears
to have given geaeral satisfactiom. Mr, M--d--n
in particulsr thinks it will have a good effect.
He ssked me, whether an extyact could set bave

~ been givea from Mr. Morris's letter; upom my
 smewering, that there were some things intamea
with the main subject, which ought not te be
provulgated, he admitted, that the diseretien
&f t:hu l'miém was aiwyt to be the guide, 53/
-Randoliph to Washingtom, !ab. 2&, 17% h;nw

. The ptwtm of using the t&m “ragmst“ im xemza-—

“a . xule that resolutioms of iaguiry were to use the famlu i

 §7 1t wiil be noted TRET Mr. Me-d--n (puumhiy Jases
Madison) used the term "discretiom,” the sase ome which has

. years ssrlier ou the question whether the Secretary of VWaxr i
-~ should comply ni.th 1 3 mmut £& mem on the St. cw,:
- expedicion. The Writi : gEge Vashington, supss, ‘!’ah T ]
32’ Pe lip ﬁt ‘ﬁ‘lo .




United sum, 6/or dixecting it to be fmitm by the

heads of eithar of the Exmum depaxtuents or by the
 Postmaster Gemeral . . ." 7/ House Journel, 16th Cong.,

~ 2d Sess., pp. 67, 70 (Emphasis suwli&d) An 1822 ammt

&/ Ve axe avare afaniym instence i.avhichcug:usmd
mandatory language im sn attempt to obtain information from

‘a President who was in office and that apperently was due to L

a procedural error. Om June 1, 1863, Congressman Millex
{ntroduced a resolutiom directing the Presideat to furmish
information with respect to the return of Joha C. Breekin~-
ridge to the United States. Congressman Blaine objected m 4
the ground that the resplution should resd “requeated” =
rather than "directed.” Mr. Miller sgreed to modify the =

resolution ia that way. HNevertheless, it was sdopted in
the form in vhich it was origimally iatroduced. Maﬁiw

sional Clobe, 40th Cong., 2d Sess., p. 2?56; House Jm‘i. SR

kom Cong., id Sess., pp. 7’&3. 786,

1! m éiatinetian bcm resolutions af mqa!xy requesting j f

_the President and dirscting the heads of departumeats Was

: ém&u& hy s‘ums 'k'dier, 40 Cong. Rec. 22, snd aleo in

¥ J ] RS WA 1Ee g 299 glgo m’ 321
193)‘)‘ '

4”°objocué to the use of the tera “directed” im a resolutiom ,
of inguiry addressed to the Attormey Cemeral: "I do met com~ o

ceive it to be withinm the sutherity of the Semate to give
directions of this charscter to the head of an executive
' department, or to demand from him rescoms for his sctiom.
 Heads of the executive departmeats are subject teo the Com~
stitution, and to the laws passed by the Coungress im pursu-
 snce of the Constitution, and to the directiocns of the
Prosident of the United States, but to no other direction

 whatever." Message of January 6, 1909, 43 Cong. Ree. 527,

528, Fer similar reasoas the Secretaries of the Army mé
the Air Force returned subpoenas served om them during -

the 1955 favestigation of the Fedaral Esployees’ Security
' Program and indicated their willingmess te appesr voluntarily
~ befors the ﬁomn:m ;t a mtmuy emuimt cm, See

-y -

On the other hand, President Theodore Roosevelt sezm:.y' o




. . t .
*

_of that rule retained the distimction. See Anasls of
Congress, 17th Cong., lst Sess., col. 756. :

'3, On Deceacber 11, 1833, the Seaste m« & Teso~

lution introduced by Semator Clay:

o "That the President of the United States
be requested te inform the Senate whether a
paper under dete of the 15th day of Septeasber,
1833, purporting to have beem read by him to
the beads of the several depsrtments, relating
to the deposites of the public money im the
‘treasury of the United States, and slleged to
bave been published by his autherity, bs genuine
or not; and if it be genuine, that he be also
tmmmuanacmuft}uuﬁnmm :
be laid bafore the Senate."” SERat: 5 a8
23d Cong., lst Sess., col. 30,

President Jackson declimad to mly vtth the resolu~

ttmaaé, choosing to read the werd “"requested” as “re~
quired,” reglatered a stromg protest which included the
' &lmm passage:

o ngiuuswémtnmw«;
m:hmhdmmmuyﬂm
the Senatu; and I have yet to learn under what

- constitutionsl authority that brsach of the

Legisleture hus a right to pequire of me a8~

‘secowmt of any communication, either verbally
or in writing, sede to the heads of departments

' u:h;aammtumu. As well might I
be to detail to the Senate the free
adﬂnummzhnuuﬁawn

~ officers on amy subjects relating to their
duties aad my owm," IA st al. 3 §j (mhuia
~ supplisdiPe

8/ ¥or an msmo in which a m:uhu zany mli&é |
- with a similar request for inforsationm as to the suthen~
ticity of reports comcerning a cebiaet weeting, see
President Andrew Jobnson's Message to the m: ai ﬁopta'-
muttua of Jaly 2#, 1967, Richsrdson, Messsges @

i e DS £, .. "Ol. 6; Pt 537-




. Lty .

The subsequent development is indicative of the pitfalls
involved in & Presidential refusal to comply with a comngres-
sional request for information. Semster Clay toock the position
that issssuch as the Presidemt hed refused to avail himself of
the opportunity to confirm or demy the suthenticity of the e
paper cl.%wzy resd by him at the cabinet meeting, he [Sema~

; " % % by all the dictates of common semse,
~ and according to all the rules of evidence S
respected here or elsevhere, was at liberty te
should hearesftor use, oun all fit occasiens, a
~eopy of the documsnt referred te, as published
”ul%mt newspapers of the day.”" Id. st
- B0k - S : :

4. Im .}mu'y 1837, the nuwt of mwzim estab-
lished a Select Committese to imvestigate the Exscutive depart-

. memts, sopponly called the Wise Committee, with power to send

for persons and papers. H. Rept. 194, 24th Cong., 24 Sass.,

Journal Appendiz, p. 3. On Januwsxy 21, 1837, Congressmen Wise ;, e

offered a resolution which would have provided among others:

"That the President of the United States smd g

the heads of the several Executive Departments

be required to furnish this committes ® = 2,v

Id. at 4 (Emphasis supplied). : ‘
As the result of a nusber of amsndments (id. at 5-9), the vese-
lution was finally adopted in the following form: ; ‘

"That the President of the United States be
requested, and the heads of the seversl Exsc-
utive Departuments be direated, to furaish the
committes * * *." 14, at 9. SR

msm: Jackson's response to this rmlm::im, dated
January 26, 1837, was trus to form: ~ '

"# & * The heads of departwents way answer
mgmtnthqﬁmq,ymm&

-6 =




s .

- Bot withdraw their own time, and that of the
officers under their direction, from the '
public business, to the injury thereof. To
that business I shall direct them to devete
themselvas, in preference to any {llegal and
unconstitutional call for informatisn, mo
matter from what source it may come, or how-
ever anxious they may be to meet it., For myself,
I shall repel all such attempts as an invasion

- of the principles of justice, as well as of the
comstitution; and I shall esteem it my sacred

duty to the people of the United States to
resist tham as I would the estsblishaent of a
Spanish inquisition.” 1d. 17, at 18,

5. In the fall of 1953, Chairman Valde of the House Un-
American Activities Committee, caused te be served on former
Prasident Trumen a subpoesna directing him to appear before the |
Committee. President Truman refused to comply with the subpoens
on the assusption that the Committee would seek to examine him
with respect to matters which related to the performance of his
functions as President. He explaimed that the reasems for :

- exempting & President from the compulsery processes of Comgrass _
u:ila in office, applied with equal foree after the expirstion
of his tewm: '

"It must be obvisus to vou that {f the doctrise
of separation of powers and the independence of
the Presidency {s to have smy validity at all, it
sust be equally applicable to a President after
his term of office has expired when he is sought
to be examined with respect to any ascts occurring
while he is Presidemt, ,

_ "The dectrine would be shattered, and the
President, contrary to our fundamental theory of
constitutional governmemt, would become & mere
amm of the Legislative Branch of the Covermment
 if he would fesl during his term of office that
his every act might be subject to efficisl in-
 quiry end possible distertiom for political

a?#_




"LE your inteation, however, is to mm
into suy acts as a private individusl esither
bafore or after my Presidency and umrelated to
any acts as President, I shall be happy to sppear.”
9 Weekly Compilation of Presidential Documemts 892.

| wmmwwm W did
not pursue this matter ny ﬁmst&qr. mes Novesber
13 and 17, 1933. |

: ' tmm;tmnmaarmm:ldm
in 1807 requesting information relating te the Burr
Wmem‘”mtu&nhmmmwik
welfare to require not to be disclosed.” MQ!W
- 9th Cong., 24 Sess., cols. 335, 3157-159. Again in 1813,
Paniel Webster imtvoduced {n the Houss Wﬁma
resolution of inquiry which requested certain information from
the President “unless the public imterest sheuld im his opin-

ion forbid such commmication,” mhatw mm, '

lst Sm., eol, 150,

mthu:maasuwﬁommwm
ragularly in the House 8s well as in the Semete. A Seasts
resolution of {nguiry dated March 2, 1816, requested the
:!mM%hyhmmSmm”mszuk :
~ may deem proper.” 3 Semste Executive Jouraal 33. The Presi-
mwmmma&mﬁuamas 1816,

Requests for {nformatiom which include a clause aa M
effect clearly are not of a mandatory matura, The
viweelm&tmwmnﬂ%mmm,
flows from the occasiemal congressional discussions as to
;mmrphinmﬁfah&mmmm&hﬂumﬂ
atm&mhmwfmhmamlmyeﬂmt. The

g This mazueim of laquiry is discussed in greater detail ;
infra III3A:1. For similar earlier clsuses of this type éaﬁas
back te 1798, see id. at col. 345,

-8 -




answer has always been to the effect that the presence or
abam of this cleuse does not ahmgc the legal nature of

the request.

1. 1In 1826, amﬁmmum in the House of Represen~
tatives to eliainste from a reseolution of inguiry relsting te
U.S. participation at the Conference of Panams the clsuse "net
‘tnwtibh uﬂ:h tki p&lia intarest to be commmicated.”

- Register of Debates ia Congress, 19th Cong., lst Sess., cols.
] nan:h tcr it is true objected to the elim-

is;t:ies ef the language, on the ground--

Tk % % that, in all calls for information
which 48 in the possession of the rmsiémt,
it was usual and proper to limit the ecall, in
the first instance, by the insertion of this
clauge; and it was very obvious that whem such
2 limitation was introduced, the call ought to
‘be made at ss early a period in the session as
is practicable; and them, if the reply to it
does not contain all that gentlemen wish, the
residue can be supplied in a confidential com-
mmication afterwerds; but 1t was a thing, he
balleved, entirely without a precedent, to call
on the President for all the informstion im his
hends, on & given subject, without lesving it
discretionary with hin to withhold such part of
it as he may suppose the public good forbids to
be commmicated.” JId. at cols. 1212-1213,

At 2 later stage of tha debate, Congressman Sprague of
Maine, however, ebserved:

"Suppose, then, we request the President,
in the wost unqualified terms, to send us sll
the information; and he, with the whele before
him, shall firmly believe that, to disclese it,
would be of essential injury to the public in-
terests, or viclate our faith to foreigzn nationg--
would he not be bound, in the discherge of his
duty, to withheld it? If, then, the Presideat
shall portam his dnty. and 1 fim!.y believe




‘that he will, comscientiously snd independently,
the same information will be commmicated whether
thi mnfying ezlma mu h,atm&m»m ox

Wum Mitchell of South Carelins similarly stated:

"# % % that, in some respects, he comsideved
this smenduent in the same light with the
geneleman from Maine. He held, that each bramch
of the Covermment is responsible for its owm
scts, sand each bhad {ts own distinet vights and
- powers. mmamumaumumm
mation which is ssked by this House; but, if he
“““tmﬁirmmmu,mm i
mﬂﬁtﬁmﬁumg . therefoare,

Congressman Forsyth of Georgis took the opposite position:
"A genklessn from Maine (Mr. SPRAGUE), whe
addvessed the House, Mr. r.mm,mm
first time to~day, has spoken of the
;wmmm&mezmrmmmw
might be possibly disposed to withhold--we have
ing no right to do more than request, snd the
President not being bound to obey. When the
Rouse request information from the President,
the phrase is used from courtesy; not becsuse
the House have ne right to demand informstionm,
or that the President has amy right to withhold
it. By the Constitution, the President is the
organ, by which imformstion of exterior ismterest
 is ebtainede-not for his use omly, dut for that
of the Semate and of the House of Representatives.
Whenever, in the exerclse of our Constitutional
suthority, sny thing is wanted from the Presi~
‘ m,wmmmww,m:mmr
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to compel the productiom of it. * » # Strange,
indeed, would it be, if the House of Represen~
tatives, whose right it is, and whese duty it
may become, to impeach those who gave, or these
who obayed instructions, should be without the
power to compel the production of them. The :
House hes the right to demend of the Presideat,
any information it may Comstitutienally wamt,
and, by the ordinary process of its Sergesnt-at-
Arms, to take it, if treachercusly wirhheld frem
them, * & *. 14, at ecel. 1278. e

The motion to ttﬁkg the "not ‘Wtibh“ clamse m rejected

98 to 71 and & resolution of inquiry which contained a clauss

: gﬂ :hn;ﬁ;ftaet was sdopted by & vote of 125 to 40. 1d. at cols.
3011302, b , ; | V

2, A similar discussion occurred in 1905. Semater Teller
of Colorsds had introduced the following reselutien: ,‘

"Resplved, That the President is heredy
requested to send to the Senate, for use in
executive sessions, copies of the instructions
given to Commodore Dillingham and Minister ,
Dawson, or sither of them, regarding Pomimican
affairs, and copies of all corvespondence and
telegrams relating to Domiumican affairs, or re-
lating to any propesed agreement, protocol, or
treaty between the United States snd Sante ,
Pomingo, from July 1, 1904, to the lst of March,
1905." 40 Cong. Ree. 24.

Thereupen the follewing colloquy took plase:
e & B | ‘

"Mx. ALLISOR [of Iowa]. Before the resolutiem
is referred, I ask the Senator frem Colorado to
modify it still further by seying ‘if, in bis
judgment, it is not incompatible with the pudblic
intevest.' I do net know of any case where we

have asked the President for information without

that qualificetion. ;

-1 -
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"Mr. TELLER. I have no abjuthuum
m.m:mma on this fleer many
and many & time thet that clsuse is net neces-
m.nmrmmmm:mﬂmt
mummtmhh.

"Mr, ALLISOM. Ikawthatthsm
from Colerado has said that, but it 1s the
usual ruls to insert the clause.

"Mr. TELLER. We do not have to give the
Prasident the right te withhold., That right
bdmam

"Mr. TELLER. I think the reselution in its
pressat ferm is very much batter, but if the
smmnmmmmu.zmz
muahjntm,.

; “The VICE PRESIDENT. mmmun
,MummwasMun'
from Towa. Without ebjectien, &QMtis '
agreed to.” Ibid.

mrmmddmaummu.tmmm,m
mdm:ummmm;mmm.mm:

"***ma:mmummza
the President's right to refuss to send in docu~
ments which he may think it inecompatible with
the public imterest te send, whether that phrase
‘nmz;smg;mluﬁnnhnut.” &40 Cong.
m. * .

‘have Dsen several ims muuhu:"mmmm‘
umlydthmhﬁmdimirym: foformstion
maaummuhmmzymam“um WMQ.Z
ate.” or even where the elauvse was deliderutely omitted. Ses,
£2.%., Senats Executive Jourmal, Vel. 6, ”. m, m, 331, ad
pp. €31-432, 633, 546-447. 4

-1




c.

. mmmmmcwmmmmzy

. attempted te direct its compulsery processes to the Presidemt.

It always has used the precatory form of a vequest whem it
sought information from him, and even that wes usmally attemu-
;mw«mm«*«mmmmmum :
~vtthtbp&1kh»mt‘, ~

- MW mmm mt:Mutliut}u
days of the Republic comstitutes more than & meve courtesy i
which way be withdrawm at will. amacmwm
status of » censtitutional custem frem which departum hmf
ndssible only if it appears thet it 1s clearly ime :wi
with the Comstitution. Figld w. 143 V.8, “ﬁ, (1»’2); ;

Ex parte Quirim, 317 U.S8. 41"‘3, 43 (1“:}3 m v
s v. Yowmg, 309 U.S, 517, 525 (1940); United States

LE ﬂ‘i Ll ,,7‘! 2oy m 80‘: ”" m (X’“}s f,,‘ ) SEATEN

22 Wil o 4 23& ﬁ:‘* 3’; ‘?2“?3 (i’la)’

M,Mr,iamwtyadmﬁukuﬁﬁ&am«
tom originally adopted out of courtesy teward the Presidest
has bardened into custemary law mow binding upom Congress. m
WWMM&MW&MM&M
. awavemess of Congress that its use of "requests” hmm
&meauam#ﬂtymmaﬁmm
mmwmymmmum
process the President. A ca mz«-am
hmmuuhﬂ”inth&nmwtnMW |
W”&m&d&mmwim#mtmm
ment. The gquastion then arose whether documents in the custedy
&tmmmtdmumﬂjmuammw
poena duges tecum, mmmm;mw,umm |
uamxyuwmm:uwwumﬂ»
timately under the control of the President smd that the President
was not subject to the ceercive powers of Congress. The Committes
wr«z'(ng)m 1&1,%@.,3&“.) stated in pertinent
- part (at 3):

- W**am&;mtmhm, uﬂ,h
Wm.muhm;m,hm
amdm,mmmsofmt,

- 13 P,



211 the records of the executive departwents are

- under the contrel of the President of the United
mmuamatawum
such books or pepers, yet it is conceived that,
iamy'm:e&im,umrefwm ‘
mm:m:mam;mmﬁm~
mwd‘mazmummmgx,u '
consultation with his superior, the Presidemt of
pepers within the control of the Exeeutive, if
properly drawn, coutain a clause, '{f in his judg-
 Wemt mot inconsistemt with the public fnterest.’ 11/
times he has) thet, im his judgment, it was mot
consistent with the publie interest to give the

Mwamaimtyuhwumm taken
by Semator Stemnis in his ruling wphelding President Kennedy's
¢lainm of Executive privilege during the 1962 Senste investiga-
tion on Military uummmmwmhzmz

- 11/ Bowever, as has been showm suprs, the President’s disere~
mhmwemmmmamgmam
request for informatiom. | | |
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ords ts filles- -and 1 do net think either
one of them could. So the fhle works thres ways.
Each is supreme within {ts mu,mmu

Special Prepared e
Committes on Armed uxvim Mud lmm Senate,
87th Cong., 24 Sess., p. 511.

It is concluded tharefore that Congress lacks the power
to dirvect a subpoena to the President. This in turn ssens
that the President has full diserstion as to whether he chooses
to comply with & congressional inquiry; thus the question
vhether he may invoks a privilege does not evem arise. Even
if it were assumed that, as the sajor preamise, a
subpoens may be direct y Comgress to the Presideat, it
would not follow that hmﬁ comply with every demand for
information. In that event, as comceded by Chief Justice
Maxshall in the Bury csses, suprs, the President would still
be able to invoke a pzivtmc against disclosure, presumably
in the same situations as those in which privilege has besn '
claimed traditionslly with respect to congressienal demands for
information directed at officers of the Govermment imferior
to the President,

azﬁmbmmmlummmmsmum

subject to congressional compulsive processes appiars to be in
startling comtrast with Chief Justice mmn'n statement in
the Bury cases, guprs, that the Presidemt is subject to the

judicial a&m power,




To begin, 1t should be noted that tie effectiveness of
that asserted m@ was gmﬂy underwined by Chief Justice

- of that pri pe an fused to relesse a port of the sub~
poensed documents., Chief 4ce Marshall took the President's
certificate at its éﬂ« value. Id. at pp. 37, 192, 193. Sub-
~that & Presidential claim of privilege in the fislds of for-
Lok 2o tates 't ‘Reysolds, 345 ﬁgﬂ. i-"t 10 (1’33); e3 -
nts) Protection Agemcy v. Mimk, 410 U.8, 197, ‘

This obviously i{s mot the case. The fact thet the courts
may direet a subpoens to the President, while Cengress may
formative perfiod of our Republic, ss explained below, and

632.‘. at 633} “: m(cu aﬁt"»; )} kv W m
Mmmnmawummumﬁ s fail-
ure to do so had been stremgly attecked by the Jeffersomian
party and was sald te be one of the reasoms which led to his




Mebunt (ﬁnrm, The Supreme Cou ln United States Histery

Vol. I, p. 273), aven w 1t was w includ ‘

Articles of Ispeachment, Amsmals of caagrns, !eh m.,

Sess., cols. 85-88. Chief Justice Marshall's ruling in the

Burr case that the President wss subjeet to the subpoena power-~
ough possibly influenced in part by the personal eomity

hm Jefferson and Marshall 13/ mum;t m;&tﬁ mml

in Jefferson's owm party. lmridga,
?ﬂl. I, p. 450.

There is an umtm ﬁiim bm mtisg the sub-
mmriamm.mmtmuﬂwﬁlmt ,
branch of the Goverament (The Federa o 8 (Mm)),
mznmmuhmmma«;“ ’ ency “teo
abgord all power into its vertex” (mms.mumw
stitutional Conventiom, Jaly 29, 1787, and 13 IThe Vedexalist

Ho. 48).

‘ The purpose of using the subpoens power alse would be
differeat. In gramting & subpoems the courts do not seek to

- broaden their power, but perform their fumction of scting as

t&;éh%tﬁ%aﬁ%%lﬁ%&ﬁ&a?w ~

~ stitutional rights of the litigants. Marbury v. Madigem,

Cranch 137, 170 (1803), The judicial subpoena process mey be
 limited by concepts of standing, 3me£amiiity, relevance to :
particular litigable i{gsues, and the like. Moreove:, the rarity
in which this power has been exercised, the sany defenses and
privileges available to the President--as demenstrated in the

cases~~show clearly that the sbility of the courts to
%ommm%mzmmmnm:gumwru
the independence of the Executive bramch.

On the other hand, ianmtbmmm’slminﬁ'
bmﬁmmtm&ﬂityafmumtiu |
ﬁ&rm%ﬁ%mu%jntmmm D
mwhcsy would constitute s valusble tool im its
wmofwmtm the expense of the Executive”

3 Ho, 49 (Mad#lison), see alse No. 73 Mm}).
m’: statement, supra, the

) ?«1. I, m 315,
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?r«i&&t ’*mld easily hem & mere arm of the Logisht:ive
Branch of the Coverument” should he become :&jaet to & con-
m:m ae&pm ;_j \

It has been fmtly cuua that Presidents will freely
supply Comgress with information relating te criminsl mm, ~
especially thoss committed by GCovermmemt officials. There is
little actual support for thst contemtion. Teo the comtrarxy,

- ,tk-md&ommmthswmmamgmtimm

~ rights of alleged malfactors.has frequently beem cited as a
ground for dnying infnmtm w Gansmm ;

L om Jawssry 16, 1807, mm.:wm' |
adopted the followiag reselution ssking for particulars

147 1a this cemtext It should be remembered that mussiml |

‘requests although couched i{n terms of sesking information from

the Executive frequently seek to influsnce Executive actiom.
See in this context Senster Schoeppel's observation on the
mimetthsm'snmmwﬁmmﬂmm
Strauss to be Secretary of Commerce:
"Mr. President, none of us was born vesterday.
We all knew the techniqus, very common om Capitel
- Bill, of stridently demanding informstion when what
we really want is to influence a course of actiom.
A part of the gsme 1s to disclais the true intemt
and to wax indignant when challenged. ;
i "# % # ALl of this is & stylized performance in
mwmwmnmmmuuu
and executive bramches.
Wm,“mamwmzmz
of the criticisms of Admiral Strauss for yrefusal to
mlymtmmthummm&qm”
eriticisms of his unwillingness to let this or that
comnittes chairman dictate to him on matters of
g%’ie;g ;ﬁ spelled out in the m,“ 105 Cong. Rec.

-1% -



concearning the dhgad Burr conspirascy:

“Resglved, That the President of the Umnited
States be, and he hereby is, requested to lay
before his House sy informmtion in pessession
of the Executive, except such as he may deem
the public welfare to require not to be dis~
clesed, touching any illegal combimstiom of
private individuals against the peace and safety
of the Unisn, or any military sxpedition plamned
by such individuals & medntnriuﬁaiof'
uy!mriaaieyﬁth&nm:ﬂsm,w
gether with the measures which the Executive
has pursued for suppressing or defeating the
sams.” Amnals of Congress, %th Cong., 2d Sess.,
cols. 335, 357-359.

m:m:aﬂmrmndnum:mohtanhm
mwezmn.lwv,muuummsmw
~ House of Representatives. 1d. cols. 39-43. He limited the
information, m,m:muuﬂuuammmm
fonev!nmm:

"% & * The mass of what I have received in
‘the course of these transactioms, is volumineus;
but little has been given under the samctiom of
sn oath, 80 as te constitute formel snd legal
evidence. It is chiefly in the form of latters,
often contaiming such a mixture of rumors, coa-
jectures, and suspicions, as renders {t diffioult
to sift out the real facts, and wnadvisable to
hazard more than general utnu-. strengthened
by current information, om the particuler credi-
bility of the velator. In this state of the
evidence, dalivered sometimes too under ths ve-
atriatia of private confidence, neither safety
nor justice will permit the exposing nmames,
axcept that of the principal acter, whose guilt
is placed beyond gquestiem.”

2., Om January 4, 1825, the House of Represantativas

aw s resolutiom requesting the President to submit finfor-
metion concerning the conduct of the officers of the Navy in '

- 19 -




mrmnemmazowﬁmmummw
mmmmummm& thet such a
communication could not them hmmmxymm
public interest or with justice to the partiss comeerned.”
Mmincagm:, 18th Cong., 24 Sess., eels. Mﬁ;m
also Richardsem, gp. cit., Vel. 2, p. 278. Hs explained:

**mzhnawmmzmmegm
dosuments might tend to axcite prejudices which
might operate to the injury of both [viz., the
officials involved, Commodore Stewart snd mm.u
mmmﬁt***uumumu
rights and to the character of the Govermment
that they be not cemsured without just cause,
which can not be sscerteined wntil, on & view
of the charges, they are heard in their defense,
m:mrgwmmmmmm
of their conduct. Under these circumstamees it
is thought that & commmication at this time of ¢
:mwmmmﬁmmwm
mmnﬁmummmm
W”

: 3, umz,ms,mmammm
mmwmm* ‘

u',ligf&cm-thd&

_ United States seuth of the State of Temnesses may

mmmumm;z
mmummummum= |

Therefore, That the President of the
United States Wtﬁmu S
the Senate coples of the charges, if , vhich

. mmm“mmmemefmmf
- condect of Gideom Fits, leste surveyor gemeral
« mam. muﬁuﬁ Senate Exec~

mm.fmmummu.

-20 -



In his message dated Pebruary 10, 1833, Richardsom %‘
Veol. 3, pp. 132-134, President Jacksom W'ml&u
Mummnmmm:mmm
terfered with the remeval powsr exclwsively vested in the
President. An sdditiomsl basis fer his refusal te relesse
mwmux.mﬂmemmwsmm
them in am exacutive nmominating session ss distinguished from
& publie legislstive sasstomn, theveby depriviug Fits of one
%fmmhmﬁtm-mtmunﬂwhdhu
ﬁmmﬂutmhmmdmmm
witnesses asgatnst hin.” rme:mm,
Mwmhnllﬁtﬂmﬁm

™ % & The intimstion that these charges may
also ba necessary ’'te the iuvestigation now in
pregress mmnmmamm
M,‘bstﬂlmtmﬁtm - authorise
the present eall. MMWMW
stituted, snd have thus far beem eomducted dy

the Senate in their legislative capscity, and
with the view, it is presumed, to some legisla-
tive action. If the Presidest hes in hhm
sisn any informstion ou the subject of sush frwmds,
it is his duty to commmicate {t te Congress, snd
»1e-ymynmum.byamm.‘
sitting in its legislative capacity, theugh even
from such & call all matters properly belemging
a&lmhaindnththmmtcf

negessity be sxempted.”

4. Om Mpril 9, Im.mmuwmmm
mmm

o m:mmmeumm
sm Wumuhmhﬂu
:hum“maimmwm :
Presidemt’'s certificates from the fund apprepri-
,uﬂbylu,gmmwdthcs:;u
Departaent the contingsut sxpenses foreign
anm&&‘!m. 1841, until
the vetirement of Danilsl Webster from the Depart-
ment of State, with cepies of all entries, m.ipn,

-2l -
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letters, vouchers, msmorandums, or other evidence
of such payments, to whom paid, for what, aad
partionlarly all comeerning the northeastern
boundary dispute with Great Britain; alse, copies
of whatever commmications were made from the
Secrutary of State during the last session of the
27th Congress, partieularly February, 1843, to
Mr. Cushing and Mr. Adams, members of the Commit-
tes of this House on Foreign Affaire, of the wish
of the President of the United States to institute
of all letters on the books of the Department of
State to sny officer of the United States, or say
. person in New York, concerning Alexsnder MclLeod:
L%% That no document or matter is requested
to be furnished by the foregoing resolution, which,
in the opinion of the President, would {eproperly
1invelve the citizen or subject of any foreign
power.? House Jourmal, 29th Cong., lst Sess.,
pp. 653-654. . , P

President Polk ‘!!Mﬂw; with ket sesast da o

]hiamo!hrﬂu,lm,én ,_,g.eg,val,“’

4, pp. 431-436. His principal ressen for the
information was the conclusion that he could mot overturn
the determination of any of his predecessors in office that
certain expenditures were of a confidential nature and
should not be disclosed. :

~_ The message contained a paragraph dealing with the power
afm«:ummmﬂ«maﬁmuem, He
aid:mmnmnymmmmgmw.» '
Congress snd even in that situatien hs indicated the Execu-

tive branch “would adopt all wise preceutions to prevent the
exposure of all such matters the publication of which might

injuriously affect the public interest, except so far as this

ﬁﬁﬁas
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‘mhwutemiim"m great ends of public

Justice.” Id. st 434-435. 16/

5. In 40 Op. A.0. 45 (1941), an Attorney ral's epiaien,
written with the sapproval of snd at the direction of President
Franklin D. Reosevelt, indicated thet investigative reports of
the Federsl Buresn of Investigation normally withheld from

Congress “would be supplisd {a lopeschment proceedings” (at 51).17/

‘”nmh‘dhmmz:thametm

of this object would pemetrate imte the most secret .
recesses of the Executive Departments. It could commend
the attendsnce of any evary ageat of the Covermment,
- and compel them to produce all papers, publie or private,
official or umofficial, and to teatify om ocath to all

ends of public justice. If the House of Representatives,
as the grand inquest of the nation, should st any time
have resson to believe that therw has been malversation
in office by an impreper use or spplication of the
public momey by a publie efficer, and should think proper
to {nstitute an inquiry intowmthe matter, all the archives
snd papers of the Executive Departments, public or pri-
vate, would be subject to the {mspection snd control of

& committee of their body snd every facility ian the

power of the Executive be afforded to enable them to
prosecute the investigation.”

17/ In 1962 President Kewnedy made FBI investigative reports

Inz'ltht 1y Zstes case svailable to Congress even in the

sbsence of sctually \ ' \

in view of the potential disclosure of serious misconduct by
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| 6. A similar observation wes made by Attormey Gemeral
Brownell in connection with the Army-McCarthy dispute. A
wemorsndum of law subamitted to the Subcommittes stated that
the dangers inherent fin the congressionsl review of their
sction. Thus the Department of the Army would met permit
to respend to congressional subpoenss relating to matters
having to do with the loyalty security program. The repert
"To this statement Mr. Browmell sdded ome

qualification. He stated that {f s congres-

sional committee indicated a bons fide intention

to interregste security board members sbout

fraud or misconduet in the performsnce of their

ng!iam duties, the board mesbers u:;la probably

] mi m te w m m w.’, EROuIn tm

should be instructed to refuse to apswer smy

questions relating to participsation in the

loyalty prograsm.” Special Investigation,

vestigations of the Committee , :
~ Operations, U.S. Senate, 83d Cong., 24 Sess.,
p. 822 at 823,

The preceding incidents contain some langumge to the el
effect that Presidents would be more responsive to congres-
sional inquiries where criminal sctivities sre involved. The
only occasious in which Presidents actuslly did supply some
information, however, sppear to be the Aavom Bury case where
President Jeffersom disclesed information relating to his axch- .
snemy and withheld it with respeet to all others involved, snd
the Billy Sol Estes investigation. .
In the other situsticus which involved allegstions of ‘ N

eriminal miscomnduct, the Presidents actually relied on that
very circumstance to withhold the informatiom om the groumd o

that its release to a congressional committee would interfere
with the seccused parson's rights.

.ﬁa
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Most of the instances im which Presidents indicated that
they would apply mere libersl disclosure stsndards in commec-
tion with eriminal charges thus were dicts and even they
usually related to formal impeachment jroceedings., It may be
observed, however, that those Presidentisl statements ars

~ velatively old and smtedats the mors moderan practice of
T utilizing the less fermal process of cengressional investigs-

tisn by either Rouse in 1ieu of the more cumbersope impasch~
nent precedure. See Gallowsy, The Investizstive Punstigs

21 Awricen Political mce Review 41, 50, 64

7). Hence, it may be that Presidents will new be more
Teady to velemse evidence of eriminal wrongdoings to congres-
sional committees other tham the House Judiciary Committee,

‘which traditionally is charged with the initiatien of impeach-
meat procesdings. 18/ Om the othsr hand, of course, thevre
remains the fundsmental considerstion and the bitter lesson
of the 1950's that the criminsl courts, rather tham Congress,

are the propar forum te investigste eriminal offenses. o

Iv.

Conclusion

- Qur earlisr memorandum on the | ssident’s smensbility of
judieial subpoenss came to the conclusfon that the ceurts ceuld
direct subpoenas to the Presidmmt, but that this pewer was of
limited practical value in view of the bread arrsy of privilages
md defenses available to the President. In the field covered
by this memerandum it appesrs that Comgress, in the light of
the historical precedents, does wet possess s cervespending
power over the President. This is due partly to histerie
eircumetances, but above all to the econsiderstiom that the
power of Congress is so much greater than that of the courts
that the doctrine of the separation of powers would be severely
jeopardized 1f Congress could direct subpoenas at the Presi-
dent. Im any eveant, 1if the President should be subject to &
congressional power of subpoena, the efficscy of that power
would be greatly curtailed, as in the cass of the judicial
subpesns, by the defemses and privilsges availsble to the

he House Judiciary Cosmittes.
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President. Of course, both in regard te Jjudicial smd congres-
sional demands for information, the President has diserstion

te waive potential defemses, i{f that course is in the publie
ii:t:m:t, and provide the requested information im whole or

» ﬁmﬂ? the sctual mmﬁn responses to congres-
:imlram;u for information relating to sllegatioms of

Robert G. Dixom, Jr.
Office of Legal Counsel



