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September 24, 1973

MEMORANDUM

Re: Amenability of the President, Vice
President and other Civil Officers to
Federal Criminal Prosecution while in —
Office.

The question whether a civil officer 1/ of the federal
government can be the subject of criminal proceedings while
he is still in office has been debated ever since the
earliest days of the Republic. This inquiry raises the
following separate although to some extent interrelated
issues. First, whether the constitutional provisions
governing impeachment, viewed in general terms, prohibit
the institution of federal criminal proceedings prior to
the exhaustion of the impeachment process. Second, if the
first question is answered in the negative, whether and to
what extent the President as head of the Executive branch:
of the Government is amenable to the jurisdiction of the
federal courts as a potential criminal defendant. Thirxd,
if it be determined that the President is immune from criminal
prosecution because of the special nature of his office,
whether and to what extent such immunity is shared by the
Vice President.

I.
Must the Impeachment Process be Compieted

Before Criminal Proceedings May be Instituted
Against a Person Who is Liable to Impeachment?

A. Textual and Historical Support for Proposition that
Impeachment Need Not Precede Indictment.

1/ For a discussion of the definition of "civil officexr" as
that term is used in Article II, section 4 of the Constitution,
see pp. 8-9 infra.
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1. Views of early commentators. Articie II, section &
e Constitution provides: ‘
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“The President, the Vice President and all Civil
Officers of the Unlted States, shall be removed
from O0f£fice on Impeachment for, and Conviction
of Treason, Bribery, or other high crimes and
Misdemeanors,” '

Article I, section 3, clause 7 providass:

“Judgment in cases of Impeackzent shall not extend
further than to xemoval from Office, and disquali-~
fication to hold and enjoy any Office of honor,
Trust or Profit under the United States; but the
Party convicted shall nevertheless be liable and

subject to Indictment, Trial, Judgment and Punish- ;
ment, according to Law n

The sugzestion has been made that Article I, section 3,
clausa 7 prohibits the imstitution of criminal proceedings
against a person subject to impeachment prior to the termina-
tion of impeachment procesdings.2/ Support for this argument
has been sought in Alexander Hawmilton's deseription of the
pertinent constitutional provision in the Federalist Nos. 85,
62 and 77, which explain that after removal by way of im-

peachment the offender is still liable to criminal prosacu-'
. tion in the o*dlpary course of law,

2/ ¥We are using the term “termination of the impeachrwent pro-
ceadings' rather than “removal by way of ispeachment in view
of thea statement in Story, Commentaries on_the Constitution .
of the United States, Vol. I, sec., 7382, quoted below, that
criminal proceadings may be instituted, either after an gt~
zuittal or conviction in the court of irmpeachment. The con~
clusion that acquvt*al by the Sznate doess not barx criminal
prosecution follows from the consideration that such an ac-
quittal may be based, as discussed infra, oa jurisdictional
grounds, e.g., that the defendant is not an officer of the
United States in the constitutional sense, oxr on discretionary
grounds, &.%., that the defendant no longer is an officer of
the United States and unlikely to be weappointed or rzelected,
or ca grounds which are partly ju*isdic“ional and partly sub-

gtantive, e.%., that the offans=z was not of an impeachable

natuca2,
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Article I, section 3, clause 7, however, does not say
that a person subject to impeachment may be tried only after
the completion of that procesa. Instead the constitutional
provision uses the term "nevertheless." 3/ The purpose of
this clause thus is to permit criminal prosecution in spite
cf the prior adjudication by the Senate, i.e., to forestall
¢ double jeopardy argument.

A speech made by Luther Martin--who had been a member
of the Constitutional Convention--during the impeachment
proceadings of Justice Chase shows that Article I, section -
3, clause 7 was designed to overcome a claim of double
jeopazrdy rather than to require that impeachment must pre-~
cede any criminal proczedings. Amnals of Congress, 8th Cong
2d Sess., col. 432. Similarly ¥r. Justice Story teaches in
his Commentaries on the Constitution:

Y"If the court of impeachments is merely to
pronownce a sentence of removal from office and
‘the other disabilities, them it is indispensable

that provision should be made that the commen
tribunals of justice should be at literty to
entertain jurisdiction of the offence for the
purpose of Inflicting the common pimishment
appiicable to unofficial offenders. Othergise,
it might be matter of extreme doubt whether,
consistently with. the great maxim above mentiomed,
estaplished for the security of the 1life aznd
1imbs and liberty of the citizen, 2 seeond trial
for the same offence could be had, either after
an acquittal! ox a conviction, in the court of . -
impeachaents.” Vol. I, sec. 782.

Rawle, another early commentator, states in his View on

the Coustitution of the United Statzs of America {1829) at

o. 213:

3/ This provision was renderzd nsecessary bescause the Constil-
turion limits the judgyment of lmpeachment to removal and
disqualifiecaticn, while under English law the House of Lords
did zlso imsose severs criminal sanctlons including the
d2arh penalty,in cases of conviction on impeachment. Story,
-y, =iz., Yol. T, 83 734, 73%5; Rawlz, A Visw oFf the Consti-
acion, oL Zi5.
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"But the ordinary tribunals, as we shall see,
are not precluded, either before or after an
impeachment, from taking cognizance of the
public and official delinquency." (Emphasis
added.)

2. Interpretations of the impeachment clause by
official bodies. The practical interpretation of the Consti-
tution has been to the same effect. During the life of the
Republic impeachment proceedings have been instituted only
against 12 officers of the United States. Congressional
Directory, 93 Cong., lst Sess., p. 402. In the same time,
presumably scores, if not hundreds, of officers of the United
States have been subject to criminal proceedings for offenses
for which they could have been impeached.

It may be suggested that it is no answer to say that in
most instances the officer presumably had resigned or been
removed by the time he had been tried. 1If it really is
the import of Article I, section 3, clause 7, that an officer
of the United States may be subjected to criminal proceed-
ings only after the conclusion of the impeachment procedure,
the question of whether he is still in office at the time
of the criminal trial can be viewed as immaterial. The
constitutional text does not contain any express exception’
to that effect. Moreover, resignation or removal arguably
does not terminate the impeachment power as a matter of law. 4f
It is true that as a practical matter, the House of Repre-
sentatives and the Senate are reluctant to exercise their time-
consuming impeachment functions after a case has become of
less moment, because the offender is no longer in office,
especially after he had renounced all monetary claims against
the United States. 5/ However, because the sanctions for
impeachment include disqualification to hold a federal office,

4/ The Constitution of the United States, Analysis and
Interpretation, S. Doc. No. 39, 86th Cong., 1lst Sess.,
p. 556; H. Rept. 1639, 79th Cong., 2d Sess., pp. 38-39.

5/ See the dismissal of the proceedings against Senator
Blount and former Secretary of War Belknap, and H. Rept.
1639, supra, pp. 1-2.

A
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as well as removal, an impeachment proceeding instituted
subsequent to completion of the term, resignation, or dismissal,
would not be a bootless act. And yet it would seem to be an
unreasonable interpretation of the Constitution to move from
the latter proposition to the conclusion--necessary under
the argument that impeachment must precede indictment--that
an offending federal officer acquires a lifetime immunity

against indictment unless the Congress takes time to impeach
him.

There have been several instances of legislative actions
envisaging the criminal prosecution of persons while still in
office, and of the actual institution of criminal proceedings
against federal officers while in office.

i. Section 21 of the Act of April 30, 1790, 1 Stat.
117, prov1ded that a judge convicted of having accepted a
bribe '"'shall forever be disqualified to hold any offlce of
honour, trust or profit under the United States.'" The dis-
'quallflcatlon provision of this section thus indicates that
Congress anticipated criminal trials for bribery--an impeach-
able offense--prior tp a judgment of the Senate providing for
the removal and disqualification of the offender. It should
be remembered that this statute was enacted by the First
Congress many members of which had been members of the Consti-
tutional Convention. Obviously they, and President Washington
who approved the legislation, did not feel that it violated
the Constitution. The disqualification clause is now a part
of the general bribery statute and applies to every officer
of the United States. 18 U.S.C. § 201(e).

ii. 1In 1796, Attorney General Lee advised the House
of Representatives that if a judge is convicted of a serious
crime his "removal from office may and ought to be a part of
the punishment." He continued that, since the judicial tenure
is during good behavior, a judge could not be removed unless
1awfu11y convicted of some official misconduct by way of

"information, or by an indictment before an ordinary court,
or by impeachment before the Senate of the United States."
The Attorney General concluded that while impeachment "seems,
in general cases, tobe best suited to the trial of so high
and important an officer" it was not the only method, and in
the particular circumstances he recommended trial of the
judge by information or indictment. 3 Hinds, Precedents of
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the House of Represantatives 982-933, Amexican State Papers
(iisc.) Vol. I, p. 151. The House Committee, to which the
matter had been referred, concurrad in that ecommandation.
Hinds, ibid., Annals of Congress, &4th Cong., 24 Sess., col.

2320. Here again $t was felt at that early stage of our con~
stitutional life that, at least in regard to judzes, impeach-
ment did not have to precedz tha Institution of criminal
prcceedings. Hence, Congress could provide forx removal of a
judze for bad behavior, evidenced by a criminal convictionm,
although it has not done so, except In the rxstance of a
bribery f'onv:.ctlon. 6/

1ii. Cqult Judge Davis retizred in 1939 under the
provisions of what is now 28 U.S.C. 371{(b). 7/ Borkin, The
Corrunt Judze, 116. In 1941 he was indicted for o'bs'—mctinv
justice and tried twice. In both cases the jury was unabla'
to agreze snd the indictment was ultimately dismiszed. Id., |
p. 119, Only then did the Attorney Genaral request longress
to impeach Judgs Davis, The latter thegeupon resignmed from
office waiving all retirement and pension rights. Id., at
p. 120. This in effect mooted the need for impeachment, D".'lt
arzuably not tha power of impeachment. See supra.

iv. Judge Albert Y. Johnson was investigated by a
grand jury and testified bafore it prior to hils resignation
from office. See Finding of Fact #3 in Jommson v, Dnited
States, 122 €. Ci. 100, 101 {1952).

v. The Department of Justice concluded in 1970 on
the strength of precedents #} i and 1i, svpra, that criminal
proceedings could be instituted against a sitting Justice of
the Supreme Court. Shogam, A Ouestion of Judgment, 230- 233.

6/ Comna*ca Judze Archbald was invastigated by the Department
of Justice prior to his impeachwent in 1912. It 1s, however,
not apparent whether this was a formal grand jury investiga-

tion. Carpenter, Judiclal Tenure in the Unilted States, 145;

shpzan, A Question of Judzment, 232.

7/ A rerirzad judge remains in offlce; he possesses the right
to raceive the salary of nis offlce and ratains the capacity

to perform judicial functioms upon dagsignation and assignment.
T s b ‘
23 U.3.0. 254,
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vi. Circuit Judge Kerner was recently subjected
to a grand jury investigation, indicted, and convicted while
still in office. The question whether criminal proceedings
can precede impeachment has been raised for the first time
on appeal.

In sum, the analysis of the text of the Constitution and
its practical interpretation indicate that the Constitution
does not require the termination of impeachment proceedings
before an officer of the United States may be subjected to
criminal proceedings. The caveat is that all of the above
instances concerned judges, who possess tenure under Article
111 only during ''good behavior," a provision not relevant to
other officers. However, although this clause may be the
basis for a congressional power to remove judges by processes
other than impeachment, it is not directly responsive to the
question whether impeachment must precede criminal indictment,
nor was the clause the basis for the actions in the historic
instances noted above.

B. Troublesome Implications of a Proposition that
Impeachment Must Precede Indictment.

The opposite conclusion, viz., that a person who is
subject to impeachment is not subject to criminal prosecution
prior to the termination of the impeachment proceedings would
create serious practical difficulties in the administration
of the criminal law. As shall be documented, infra, every
criminal investigation and prosecution of persons employed
by the United States would give rise to complex preliminary
questions. These include, first, whether the suspect is
or was an officer of the United States within the meaning of
Article II, section 4 of the Constitution, and second, whether
" the offense is one for which he could be impeached. Third,
there would arise troublesome corollary issues and questions
in the field of conspiracies and with respect to the limi-
tations of criminal proceedings. An interpretation of the
Constitution which injects such complications into criminal
proceedings is not likely to be a correct one. Indeed,
impractical or self-defeating interpretations of constitutional
texts must be avoided. The Framers were experienced and
practical men. This fact, coupled with the purposive spirit
of constitutional interpretation set by Chief Justice Marshall,
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has been the foundation for the endurance of our constitu-
tional system for 186 years.

1. Definition of 'civil officer." 1If liability to im-
peachment is a preliminary bar to criminal prosecution the
question necessarily arises as to who is a ""Civil Officer of
the United States' within the meaning of Article II, section
4, of the Constitution. An officer of the United States has
been defined as a person appointed by one of the methods
provided for in Article II, section 2, clause 2 of the Con-
stitution, i.e., by the President by and with the advice of
Senate, or, on the basis of a statutory authorization, by
the President alone, the Courts of Law, or a Head of a Depart-
ment. United States v. Mouat, 124 U.S. 303, 307 (1886).

But as Chief Justice Marshall, while sitting as a Circuit
Justice, pointed out in United States v. Maurice, 2 Brock. 96,
103, 26 Fed. Cas. 1211, 1214 (No. 15747)(C.C. Va., 1823) not
every public employment is an "office." The latter term
"embraces the ideas of tenure, duration, emolument, and duties."
United States v. Hartwell, 6 Wall, 385, 393 (1867); United
States v. Germaine, 99 U.S. 508, 511-512 (1878); Auffmordt v.
Hedden, 137 U.S. 310, 326-328 (1890). The notion of "office"
in the constitutional sense thus presupposes a certain degree.
of continuity, a specification of duties, and of compensation.
The most important aspect of this definition appears to be the
requirement of tenure and duration. An assignment which en-
visages the performance of a single specific task, or of
occasional and intermittent duties, the ad hoc position, is
normally not considered to be an office. United States v.
Germaine, supra; Auffmordt v. Hedden, supra; United States v.
Maurice, supra; 37 Op. A.G. 204; The Constitution of the
United States of America, Analysis and Interpretations, S. Doc.
39, 88th Cong., lst Sess., pp. 497, 500. 8/

8/ 1t is questionable whether the usual exception of the ad
hoc position from the term "office'" is applicable to the
impeachment power; this raises the question whether, for
instance, a Presidential agent appointed to perform a single
diplomatic mission (S. Doc. 39, supra, pp. 499-501) could
be impeached for bribery.




The decisions of the Supreme Court defining the term

r'¥ in the constitutional aense did not involve a

t important element, presumably because it was not

evant to the lssues raised in them, viz., that an officer

in the constitutional sense must also be invested with some
rtion of the sovereign fumctions of the government. Mecham,
Txeatise on the Law of Public Office and Public Officers,
sees. 1, 2, aad 4, and the authorities therain cited, H. Rept. -
2205, 55th Cong., 3d Sess., pp. 48-54; Cain v. United States,

73 F. Svpp. 1019, 1021 (¥.D., I11., 1947); 22 Op. A.G. 187; .
26 18, 24, 249 (1907). In the words of H. Rept. 2205, at .

P. 52, a person employed in the Executive branch is an offi-

cer only if he enforces the law in 2 mammer so as to affect

the rights of the people. A person employed by the United - :
States who merely performs the duties of an expert, or advises T
or negotiates without being able to put into effect the re- -
sult of his advice or suggsstions therefore is not an officer’
in the constitutional sense. The requirement that an officer
must be vested with some element of the sovereign power of
the United States, necessarily esxempts the vast majority of
federal employees from the scope of the impeachment jurisdic-~
tion. There aras only relatively few persons in the federal
establishment who actually have the power to make decisions
which concern the public, but case-by-casz determination:
could be difficult, '

: 'The questions whether the position of a person employed -
by the Federal Governmemt satisfles the requirements of .
temure, duration, emolument, and duties, and whether any
elements of the sovereignty of the United States are wvested
in it, frequently give rise to complex questions of law and
fact., Hence, if an officer of the United States cannot be

roceeded against criminally prior to the temrmination of the
irpeachzent proceedings, thosa difficult issues would be in-
jectad into the criminal prosecution of any sitting or former
federal employee in order to determine whether or not he is
an nfficer iwmume from criminal prosecution until trial by
the Sznate. W2 seriously question that this 1s the true
irmpoxrt of the Comstitution. :

-9 -
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2. QOffenses subject to impeachment. If it were
assumed arguendo, despite our own conclusion to the contrary,
that an officer of the United States is not subject to
criminal proceedings prior to the conclusion of impeachment
proceedings, the scope of that immunity necessarily would
be limited to offenses subject to impeachment. Such an
asserted rule automatically would create another difficult-
to-administer jurisdictional defense, viz., whether the
offense in question is non-impeachable and therefore, subject
immediately to criminal proceedings.

According to Article II, section 4 of the Constitution,
officers of the United States can be impeached for "Treason,
Bribery and other high Crimes and Misdemeanors.' There is
no need to define treason and bribery. But '"[als there is
no enumeration of offenses comprised under the last two
categories, no little difficulty has been experienced in
defining offenses in such a way that they fall within the
meaning of the constitutional provisions."” The Constitution
of the United States, Analysis and Interpretation, S. Doc.
No. 39, 86th Cong., lst Sess., p. 556. :

Early commentators indicated that "high Crimes and
Misdemeanors' is a term of art intended to reach wrongs of
a political or of a judicial character, neither limited to,
nor encompassing all, indictable offenses. See, e.g., Story,
Commentaries, op. cit., Vol. I, §§ 749, 764. Some writers
stressed the political nature of offenses over which a
tribunal for the trial of impeachments would have jurisdiction.

In The Federalist, No. 65, Alexander Hamilton explained:

"A well-constituted court for the trial of
impeachments is an object not more to be desired
than difficult to be obtained in a government
wholly elective. The subjects of its jurisdic-
tion are those offenses which proceed from the
misconduct of public men, or, in other words,

- 10 -



from the abuse or violation of some public trust.
They are of a nature which may with peculiar
propriety be denominated POLITICAL, as they relate
chiefly to injuries done immediately to the
society itself,"

The following year during the Great Debate on the Removal
Power of the President, James Madison submitted that, if the
President improperly removed--

"from office a man whose merits require that
he should be continued in it * * * he [the
President] will be impeachable by this House
before the Senate for such an act of maladmin-
istration; for I contend that the wanton removal
of a meritorious officer would subject him to
impeachment and removal from his own high trust.”
Annals of Congress, 1lst Cong., col. 498.

In 1790 and 1791 James Wilson, a signer to the Declaration
of Independence and Associate Justice of the Supreme Court,
in his law lectures, defined the term "high misdemeanors"
as malversation in office 9/ and he asserted:

"In the United States and in Pennsylvania, impeach-
ments are confined to political characters, .to
political crimes and misdemeanors, and to politi-
cal punishments." The Works of James Wilson, Vol.
2, pp. 165, 166.

9/ Malversation has been defined as misbehavior in office.
Jowitt, Dictionary of English Law.

- 11 -
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Story's detailed discussion of the rules governing
jmpeachment, op. cit. (Vol. I, secs. 742-813), also stresses
the political nature of impeachable offenses, and assigns
this as the reason why they are to be tried before a tribunal
more familiar with political practices than the courts of
jaw. See, e.g., secs. 749, 764-765, 800. He also points
out that offenses subject to impeachment necessarily cannot
be limited to statutory crimes.l0/ He explained that if--

"the silence of the statute-book [is] to be
deemed conclusive in favor of the party

until Congress have made a legislative decla-
ration and enumeration of the offences which
shall be deemed high crimes and misdemeanors

% % % the power of impeachment, except as to
the two expressed cases, is a complete nullity,
and the party is wholly dispunishable, however,
enormous may be his corruption or criminality.

10/ Section 800 contains a recapitulation of the numerous
offenses which in English history had been subject to

impeachment. They jncluded: Misleading the King with un-

constitutional opinions; attempts to subvert the fundamental

laws, and introduce arbitrary powers; attaching the great

seal to an ignominious treaty; neglect to safeguard the sea

by a lord admiralj; betrayal of his trust by an ambassador,

propounding and supporting pernicious and dishonorable measures

by a privy counsellor; the receipt of exorbitant grants and

incompatible employments by a confidential adviser to the

King. While Story felt that certain impeachments were unduly

harsh and understandable only in the light of their age, such

as giving bad counsel to the king, advising & prejudicial

peace, enticing the king to act against the advice of Parliament.

purchasing offices, giving medicine to the king without advice

of physicians, preventing other persons from giving counsel

to the king except in their presence, and procuring exorbitant

personal grants from the king, he suggested that others were

founded in the most salutary public justice; such as impeach-

ments for malversations and neglects in office, for encouraging

pirates, for official oppression, extortioms, and deceits,

and especially for putting good magistrates out of office

and advancing bad ones.

- 12 -
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It will not be sufficient to say that, in the
cases where any offence is punished by any
statute of the United States, it may and ought
to be deemed an impeachable offence. It is not
every offence that by the Constitution is so
impeachable. It must not only be an offence,
but a high crime and misdemeanor." Section 796.
(Underscoring supplied).

Yet to cite these commentators and say that impeachments
are thought by some to be confined to wrongs of a political
character more aptly characterizes the process than defines
the offense. 1In short, it begs the question for a "private"
offense, of the sort that a non-officer may also commit,
may have gross political ramifications if the perpetrator
is a public officer. 1Is an offense that brings an office

into disrepute and renders it dysfunctional a "political"
offense?

Disregarding a functional analysis of the impeachment
clause suggested by the above question, William Rawle,
another early commentator, took a narrow view of the term
"impeachable offenses." He would restrict it to offenses
committed while performing the duties of the office?

"The legitimate causes of impeachment
have been already briefly noticed. They can
only have reference to public character and
official duty. The words of the text are
treason, bribery, and other high crimes and
misdemeanors. The treason contemplated must
be against the United States. 1In general
those offences which may be committed equally
by a private person as a public officer, are
not the subjects of impeachment. Murder,
burglary, robbery, and indeed all offences
not immediately connected with office, except
the two expressly mentioned, are left to the
ordinary course of judicial proceeding, and
neither house can regularly inquire into them,
except for the purpose of expelling the member.'
View on the Constitution of the United States
of America (1829) at 215,

- 13 -
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Certainly, a case .can be made that if impeachment
is a process by which the faith in and integrity and effec-
tiveness of the office of an offending incumbent can be
restored,1l/ offenses which tend to bring the office into
disrepute or render it dysfunctional should be impeachable
whether or not committed in an official capacity. The
constitutional remedy must be commensurate with the consti-
tutional need. Extortion or forgery committed in private
transactions seemingly has just as enormous an impact on
the office as does bribery. As the Supreme Court of
Louisiana recently said in a case involving a state impeach-
ment, because there is “a deep and vital interest" in the
office of Judge . . . the official conduct of judges, as
well as their private conduct, is closely observed. When
a judge, either in his official capacity or as a private
citizen, is guilty of such conduct as to cause others to
question his character and morals, the people not only
lose respect for him as a man but lose respect for the court
over which he presides as well." 1In re Haggerty, 241 So., 2d

469 (La, 1970). See also A, Simpson, Federal Impeachments
50-53.

In confronting this issue, Justice Story in his Commen-
taries chose the safest course and presented the arguments
without resolving the issue whether impeachment should be
confined to official acts: ’

In the argument upon Blount's impeachment, it
was pressed with great earnestness that there
is not a syllable in the Constitution which con-
fines impeachments to official acts, and it is
against the plainest dictates of common-sense

11/ Congressman Summers, Chairman of the House Judiciary Com-
mittee, who was the Manager of the impeachment of district
judge Halsted Ritter in 1936 viewed the impeachment function
as depending on the effect of the offense on the office: "We
do not assume the responsibility . . . of proving that the
respondent is guilty of a crime as that term is known to criminal
jurisprudence. We do assume the responsibility of bringing
before you a case, proven facts, the reasonable and probable
consequences of which are to cause people to doubt the integrity
of the respondent presiding as a judge." 80 Cong. Rec. 5469,
5602-06 (74th Cong. 2d Sess. 1936).

- 14 -
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i+« that such restraint should be imposed upon it.
Suppose a judge should countenance or aid
insurgents in a meditated conspiracy or insur-
rection against the government. This is not
a judicial act, and yet it ought certainly to
be impeachable. He may be called upon to try
the very persons whom he has aided. Suppose
a judge or other officer to receive a bribe not
connected with his judicial office, could he be
entitled to any public confidence? Would not
these reasons for his removal be just as strong
as if it were a case of an official bribe? The
argument on the other side was, that the power
of impeachment was strictly confined to civil
officers of the United States, and this necessar-

ily implied that it must be limited to malconduct
in office.

§805. It is not intended to express any
opinion in these commentaries as to which is
the true exposition of the Constitution on the
points above stated. They are brought before
the learned reader as matters still sub judice, -
the final decision of which may be reasonably
left to the high tribunal constituting the court
of impeachment when the occasion shall arise,
Commentaries, op. cit. §§ 804, 805 (1833).

One hundred and forty years later, the question con-
cerning what criminal statutory offenses can be made the
subject of impeachment proceedings remains open. For the
offenses not falling within the impeachment jurisdiction,
the offender/officer could be prosecuted even if the
Constitution precluded the criminal prosecution of impeachable
offenses prior to the conclusion of impeachment. However,
if impeachment were indeed a condition precedent to criminal
prosecution, a person accused of a common offense committed
while in the employment of the United States could plead
that the offense was of a political nature and that he could
not be prosecuted prior to the conclusion of impeachment
proceedings. This would inject into the trial of a criminal
case the delicate issue of what is a political or impeachable
offense, and what constitutes a common non-impeachable crime.

- 15 -



- Further, this delicate issue seemingly would be
before the wrong forum (see Story quotation above). The
actual power to impeach vel non in every instance rests
with the House of Representatives and not with the courts.
And this congressional power -- laying aside the possible
outcome in some future instance of alleged gross abuse --
subsumes within it the threshhold issue of determining
whether an offense is impeachable. In a criminal proceeding
a judicial conclusion in favor of the impeachable nature
of the offense would of course, not require the House of
Representatives to impeach or the Senate to convict. In-
deed, a number of considerations might induce nonaction by
the Congress even if an "offense' were held by a court to
be impeachable (and therefore a jurisdictional bar to indict-
ment), e.g., (1) higher legislative priorities for other
business ~-- legislation, treaty approvals, confirmations
of appointments, investigations, (2) political pressures
not to act, (3) inappropriatness of a political trial for
the given offense, (4) an estimate of ultimate failure to
garner the necessary simple majority in the House and two-
thirds vote in the Senate, thereby precluding the attempt,
(5) a desire not to exacerbate political relations because
of the adverse effect on governmental concerns,

For the above reasons, a rule that impeachment must
precede indictment could operate to impede, if not bar,
effective prosecution of offending civil officers. The
sensible course, as a general proposition, is to leave to
the judiciary the trial of indictable criminal offenses,
and to Congress the scope of the overlapping impeachment
jurisdiction. The gross impracticalities of a rigid rule
that impeachment precede indictment demonstrate that it
would be an unreasonable, and improper construction of
the Constitution,

3. Problems presented by corollary issues. There
are also reasons of a corollary nature which counsel
against the conclusion that impeachment proceedings must
be completed before a civil officer may be subjected to
criminal proceedings.

(a) During a grand jury investigation, it may
appear for instance, that one of several co-con-
spirators is an officer of the United States

- 16 -
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as was the case-in Johnson v. United States, supra,

It would seriously interfere with the investigation

if it had to be suspended in respect to that officer,
or indeed as to the other co-conspirators, until

the termination of impeachment proceedings. The
alternative is equally unappealing. If evidence

were nonetheless presented in respect to the other
co-conspirators, serious charges would inevitably

be levied against the civil officer who would not

have the opportunity in a judicial tribunal to

clear himself. Further, if the civil officer actually
is involved in the conspiracy, his nonparticipation

at trial could impede prosecution of the co-comspirators.

(b) A similar consideration is presented by the
statute of limitations. If an officer canmot be
prosecuted prior to impeachment, the criminal statute
of limitations could easily run in his favor. If
his immunity blocked effective prosecution of co-
conspirators, the statue of limitations might run
in their favor too. The Criminal Code does not con-
tain and, to our knowledge, never has contained a
section providing for the suspension of the statute
of limitations in the case of an officeholder until
the termination of impeachment proceedings. The
-absence of such provision suggests Congress has
considered such a rule to be unnecessary. Such
practical interpretation of the Constitution is en-
titled to great consideration. Stuart v. lLaird, 1
Cranch 299, 309 (1803); Field v. Clark, 143 U.S. 649,
691 (1892); United States v. Midwest 0il Co.., 236
U.S. 459, 472-473 (1915); United States v. Curtiss-
Wright Corp., 299 U.S. 304, 328-329 (1936).

In sum, an interpretation of the Constitution which

requires the completion of impeachment proceedings before
a criminal prosecution can be instituted would enable
persons who are or were employed by the Government to raise
a number of extremely technical and complex defenses. It
also would pressure Congress to conduct a large number of
impeachment proceedings which would weigh heavily on its
limited time. Such an interpretation of the Constitution
is prima facie erroneous,

- 17 -
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clause 1 does not confer r any immunity upon the members of
Congress, but vather limits the complete ismunity from
judicizl procesdinss which they otherwise would eﬂjoy as
vembers of a branch co~aqual with the judiciar

12 in nis socech of iiarch 5, 1800 on the floor of the Senate, -

Senateox Picimey, a former Fember of the Constitutional Conven-
ticn, sux ested that the failure to provide for a Presidential
inzaunity weas deliborate, énnals of Congress, 6th Cenz., col,
74 Farrsnd, hececxds off the Federal Convention Vol. IIXI, pp.
384, 385,
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xecutive poucr and distingulshing the President
froﬂ tha ighr king, Regarding criminal liability, hia

tronzest st cer 1t toula have bDeen to suggest that the
Presfdcnt vas ect to criminal l*abll;ty before or aftex
impeachoent, yet on the occasion whea he maoe the comparison
he spoke only of eriminal lizbility zfter impeachment. To be
sure, there are strong statements by otzers to the point that
the Convention did not wish to confer nrivilebea on the
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13/ The Yedsralise, Ho. 693
"Iz President [unlike the Kinz] would be liable
to Lz impeached, tried, and upon conviciion & % % reo-
moved from cffice; and wanld 2fterwaxds be liable
to prosecution end punighment in the ordinary course
of izw.™ o
See also the followlng fron Hamilten., The Federa list, Bo. 653
"The punishment, vhich may be the conscqucnce' I
of conviction uoun irpeachment, is not to terminate

the chestisement of the offender. After havingz been
senicemced to perpetuzl ostracism % F *; he will £iil-
be licble to prosecution aand an;shJent in the
oxdinary course of law."
The Federalist, lo. 77: :
“Ibe President is at all times liable to impeache
ment, trial, dismission from office * * % and to the
forfeiture of life and estate by su osequenL prose-

cuticn in the comoN course OI 1-..W

- 19 -~



e é

: 1

Tresident, but these were rade in most peneral terms, and

did not refer to the question mow in issue, L4/ Further,

Gecpite these stateaents an carly Coniressdld recosnize one

form of privilere in the Exccutive in at leost cne iustance, 15/
istorical evidence on the pPrecise point is not conclusive,

.”

T4, Arbiucities in a Decerinal Separation of

-

Fovers Ar.unrnt,

4 Any srgwnent based om tha position or independence of

one of the thrce branches of the Government is subject to

the qualifizacion that tha Constitution is not based on a
theory of an alirtight separztion of powers, but rather on a
system of checks and balances, or of blending the three powers.,
The Fedornlist, Hos, 47, 48 (James Madison). We rmust therefore
proceed cese~by=-case and look to underlying purposes. This
facet of any rveasoning based oa the doctrine of the separation:
of povers is hecessarily stresgsed by those vho oppose indepen-
dence or immunity in a given instance, Exampies include two
dissenting opinions of Mr. Justice Holres, :

14/ The Framers of the Constitutioa made it abundantly clear
that the President vas intended €0 be 8 Chief Executive, .
responsible, subject to the law, and lacking the prevogzatlves
aird privilezes of the King of England. See, e.n., James
Wilson's statements that the prerozatives of the British
monarch were not to be a2 proper gulde in defining Executive
powrers (Farrand, Records of che ¥ederal Conveniion Vol. I,

pP. 63) snd that the Presidoat would not be above the law, nor
have a sinple privileze annexad to his character. 2 Elliot's
Debates 480, In the lorth Carolina Convention, James Iredell
contrasted the position of the King of England who holds his
authoricy by birthrizht, has great PoO%WCKs and prerogatives, and
cant do no wrong, with that of the Presldent who is no better
than his fellow citizens and can pretend no supcriority over

the meanest man in the country, 4 Llliot’s lebates 109,

13/ sece, e.z., President Washington's refusal in 1794 to submit
to the Senate those paris of a aiplomatic correspondence which
in bis "judgment for public conslderations, ousht not to be
cowmmicated.” 1 Richardson, ifzssaszes ond Pabers of the
Presidonin 152: 1 Senate Ezecutive Journal 147, Sco Attorney
Cracral reondolph's note o Precident vasihington that the messaze

§e e r . en e . TN R 1 Nyl AT et [ 7 e .
CHADLDNG Lo vt SeVen cemennl socisfackior [ S x’l**d""zz, in.
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pariicular thinks it will have wood eifect,” Tho Uritin-s of

.

Coopme Vinghinesteon (Biccntcnnialvﬁditinn) Vol. 33 p. 282 {n §.
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Ia "orincer v. Philiovine Islends, 277 U.S, 139, 209-210
Js ho vave geapine e;w~bssion co the extent which the
ing, elaiment in the u(duLiLﬂ 2 has bluated the principle
separaticn of powers '
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s. United States, 272 U.S. 52, 177 (1926),.
:t any lep2l srzuments drawn merely from the

pover of the President, his dutles to appoint

cf the United States aﬂd to comuission them, and to
that the laws be carefully executed. seem,to him
webs inadequate to cortrol dom minamt facts.”
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Vhetlier or not one agrees with nolmes or the full th*ust,
of nig whetoric, wost scholars woqu concede that there are
fom arcas under the Constitution to which a single branch of

. the Govermwent can claim a monopoly. An argument based on .
the szparation of powers rust be 11lluminated thexefore by
constitutional practice. |

The difficulty of dcanop11 clear rules resarding the
various possible facets cf Presidential immunity is demon-

Str"tcd by the 1

=i 13
the -L:-‘ 1S 0.&. ol &
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l it cd and & blvateﬁt case law developed in
12 zmenability vel neca of the President to
civil litisation and to the judicial subpoena power, tuach
of this precedeat nas beca discussed in oux remorandua dated
June 25, 1973, regarding ~’1:(..,:i.ctc}:n::..al Amenab lllty to Judicial

3"

Yn the Durr treason trial, Chlef Justice Marshall at
neiuded that since the President is the firxst magls-
the United Statues, kni not a King who can do no
as subject to the judicial subpoena power. United
%5 Fed. Cas. 30, 34, lNo. 14,592 (C.C.he Va.,
vair migdeweanor trial, however, which took
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ey, the Chief Justice had to
laiiz of the subpoena pouer over
ng that the couxts are not required
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to procced against the anaidcn; as against
fndiy i ni

-

And by ccauiczeing in the privikies claimed by President
Jefferson oc not attendinz courit in perxson and of withholding
cortain evidence for reasons of State, Chief Justice HMarshall -
recognived that the power of the judiciary to subpoena the
President is subject to limitations based on the needs of the
Presidential office.

1 office was expandaed in Kendall v. Unlted States
ex rel, es, 12 ?ct. 524, 610 (1838), where the Court
seemned tc ny that it had any jurisdiction over the ”reszdﬂnt‘

il's rchognxt on of the speclal character of the .
1‘ izl
"

YIThe executive power is vested in a prcal- )
dent:; aad so far as his powers are derived from
: the constitution, he is beyund the reach of any
octher department, except in the wode prascribed
by the constitution through the impeachment, "

ificent that this spparent total disclaimer of
a LPOllty over the President also was qualified
leuse Yso far es his powers are derxved from -

16/  Soo alco Ciict Justice Maershall's statement in the Bure
1o issue a subpoena Lc a person filling the

tion of the chief magistrate is a duty which

spensed with more ch rfully than it would be

performea. Id. at p. 34,
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There have been countless exewnles in which courts have
asawmned juris¢f<tian to sexntinize the validicy of Presiden=
tinl sction, such as procicmaticons, Fxecutlve ordexs ;Z/
and even direot fusitrvcticns by tie Presldent to nia sub=-
ovdinmtes. 13/ It is trues that, as a wmatter of conveation
the party asserting the validlty of the Presidentizal action
{r:asiber plointiif or defeadant) iz wsually a party other
thunt thoe Freoident, cuch os bhis subcrdiuatc, or the custodlan
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were have bzen recent dicta
d

5 inn cquu-e to protect the citizen,
é,g,, vhore the Preocident alens can give the requested relief,
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the couris may agsume jurisdiction over the 1iti gation. See
the June 23, 197; mewmorandum, Appendix iil-iv.

Lpain, Attornesy Ceneral Stanbery 8 famous oral araument
in Misgiscinni v. Jobnsen, & Wall, 475; 431-431(1867), on
wiich tie Lrief in Upsosicion by the Attorneys for the Presi-

dent in In Re Crand Jurv Svbooena Ducees Tead cuEn, etce, - .
D.C. liizc, 47-73, relies so heavily, 28/ is prefaced by the .
statement that the case made agcinst President Johnson 'is

o3
i , @8 a naiural person,

to do ag Andrer Johnson the man, but
¢! s President of the

Gen ral Stenbery's reasoning
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ius it appears thai uvnder our con"“;tu ional plan 1t

cannct be said cither thot the couvis have the same 3urisd1ction
ovar the President as if he were on oxdinary cltizen or that the
Pregideot is sbsolutely irmmmne £rom the jurisdiction of the
courts in regard to ony Lkind of claim., ‘fhe proper a2pproach is
to find the prover bglance bLetuacn the normal functlons of the
courts and the speclal responsibilities end functions of the
Presidency

B. Conmeiing Interests, - ' .

An assessment desizned to determine the extent to which the
status of the Presidency is incoasistent with giving the courts
plenary criminal Ju‘iudlction over the President may be divided
into two parts., First, the applicabill non to the
Presidcacy of any of the considexations which in Part I of this
pemorandum led to wejection of the proposition that impeachment
rmust precede criminal preoceedings, end, second, vhether criminal
procoeuings and execution of pateatia senteaces wouid improperly
jnterfere with the President’s constituticnal dutics-and be
i“-cns;stvnh witihh his status.

i Lh
( U

iitical for the

: 1. 1Is court trial of a President tco poli

judicial mrocess? Part L of this nemorandum, for a variety

of rcasons, coaucliuded that the considerations which led to the
establishment of the congressional imseachment jurisdiction,
e.5., that the courts were not well equipped to handle (a)

: i
pGILL&cal offcnses and {b) crimes committed by hizh office=-
helders, were insufficient to exempt gvery ok fficer of the-
United States from crininal prosecut for statutory offenses
prior to the termination of the iuwpe proceadings. The
question to be examincd here is whether these reasons are 80
much stronger in the case of the f?csid at as to preclude his
prosecution while in office,

[

00
Y
’.
[e]
t-
m

a, Political cffeazes. Political oiffemses subject to
indictment are eithcr statutory or nons&atutory offemses. The
couria, of course, canuoi cdjudicaie nonstatutory cffenses.
Vidih respect to statuiory nolitical offienses their very

inclusion in che Penal vode is on indication of a congresslonal
deteralustion thac thoy con be edjudicated by o judge and jury,

-2 -
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ﬂhould Lo noted that it has been well established in
3 1

civil stters that the courts lack jurisdiction to reexamine

&)

the exercise of dizceretion by an oivicer of the Executive branch.
-~

& (1803); Pecatur v, Pauldin:,
Canal Co. v. &roee Line, inc.,

s - -
L-r'.‘.cu.l‘\ v
’

-l
iy
iiagison, 1 Cranch 137, 15
97, 514-517 (7L:‘,,I), }."""\ 3
~

2
SU3 H.t, 062,7310 (1958). 3y the sauae vokeam it would appear that
tha courts lack jurisdiction in erininal D*opyhcinﬂs witich have
the eficct of aues tioninz the sroper exercisc of the President's™
iserevion. This conclusion,; of course, would involve a lack of
jurisdiction over the subject wmatter and not over the person.

b, Intrinsic Tls o’itiﬂal fi-urea, The second reason
for the institution of iupeachment, viz., the trial of political
mien, proseats more difficulc i 3. The ccnsiderations here
involvad axe that the ordiaa axry courts may not be able to cope
wita pouerful cn. and secon nd, that it will be difficult to
assure & falr trizl in criminal prosecutions of this type.

Of‘ law .

i. The eonsidera
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presunably was valid In feudzl time., Ia the conditions now
prevailing in the United States, ilittle unwﬂat is to be given
Lo it a5 far as wost officeholders ave concemed. (Cea Rzawle,
op. cit., sunra, at 211), T

il. We also note Alexander Eamiiton®s point thsat ino

well-publicized cases involvi ing hizgh officers, it is virtually

impossible vo insure a faix trial., 22/ In Part I we assumed

without discussion that this point vas not of sufficient.

lmportance to raguire ;ﬁoeacnman prior to indictment with

regpeckt £n every c friceholder, Undoubtedly, the consideration

of agsuring a fzir cr_**nhl trial for a President while in
£fice 2

would be extremely d$1~1cuit. .t night be lmpossible
el & neutrxal jury. 7o be sure there is a serious

22/ “ihie prosccution of them [i.e., pO;ltiCﬁl crlizes commiltted
5y political wmen] for this reason, will seldom fail to agitate
tha passions of the whole community, and to divide it into .
pariies wore or less friendly or inimical to the accused. In )

(continued)
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. trial precedes or
raﬂrw?. ij‘“V‘V, thc 'tuex unfairness is

¢ aceeptad in the iwpeaclevient clsuse itself,
thus cup noting thad the ?ifziculty in iwpan L1Lnr a PthLal
dnry shovid not be viewed, in itself, an absolute bar to
indictront eof a public figure, -

in3l_rreocvedinegs asuinst 2 Presgident be
. is vovera reszrdino
Y oluoreanive vriviiersc, soad {(2) naluansf ‘The
e reates a SPCLLuL siiuation in viecw of the
11l ecriminal proceedings by the Atteimey Genexal who
e pleasure and norwmally subject to the direction of
res nd the pardoning power ves ted in the President,
Reply Irief filed by Attormeys for the President in In Re
subneena, etc. (Sce supra), § Veekly Compilation of
ocuents $59-1000, and the quthcr*b_,a there
» it could be arjued that a President's status as
in & criminal case would be repuzprant to his offirce
i i das the pouer to oversee prose-
ag a persoa camnot be judse in
ecutor and defendant at. the same. -
one of itﬂ persuasiveness
“he President delegatec his
orney Guher,l, who in tu“n
sccutor. Reply Brief, nra, at
e of these delegations is, or l ally
rrevocaule. .
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xecutive privilege may create

rs the problem of E
the a £ g0 serious a conflict of Interest as to mske
it ap; improver that the President should be a defendant in
& cxi if the President cigima the privilege he would
be ac npressing evidence unfavorable to him.  If he
falls © the charze would be that by making evailable
cvidence fhvorable to him he is prejudicing the ability of
future Presidents to claim privilege. f4ind even if all other
hurdles arc surmounted, ne would still possess the pardoning power.,

Coticinuod)

ises L will connect itseli witix the pre-existing factions,

A ownilist o1l theilr aniwcsities, partialitles, influence,

tevo o oen ene side or oon the other; end In suchi cases

; Lreavest canpexy tnat the decision wilkl
otoRbiolabefe :L‘c strennthh of partles than

Lio“" ol Lsiocence o built." The Federalist,




3. Pounld erboins? niocecdinss unduly dnterxfere in a8
diveer or fnmooi menso with Lhe conduct ni the Prosidency?
a. Persoral attendance. It hos been indicated
above thet in uiie Jurr case, zZrosident Jefferson claimed the
ile: £ not haviny to zttcnd court in person. Aand it is

smized that hish nover1WAnL officials ere
»cr:xw“ed o the duiy to attend cosurt im nersca in oxder to
testily., See our iworandum of June 25, 1573, supra, pp. 7-8.
Thie privile;e would anjsezy to be lﬁhonels:ant wita a criminal
presecution which necessarily requires the appearance of the
defendant for plcas and trial, ac a practical matter,

should be noted that the exemption of hizgh |
from personzl appearance is only the-

government of als
Peonles v, unitzed States Denartment of

genzral rule,

B E

305 NHD

g:}icaiﬁnrc, &2 F 2¢ 581, 567 {(l.&. 1970) the court eautioned .
that Y"subjeccting a cabinat cfficer to oral deposition ls . not
noxmaily cou&t;naaced % % %"  (Underscoring supplied). The
cuaching of @ subpoenz addressed to the HASA Administrator in
Capitsl Vending Co. v. Dzker, 35 F.R.D. 45, 46 (0.C. D.C.,
18074}, was predicaced on the civecumstance that the Administrator ..
had no perscnsl koowledie of the event. Personal attendance of
high officiais has been required in several exceptional cases
whera the official was directly ond personally involved in the -
events underiying the litijation. Union Savings Back of -
Potcho e v, $axon, 208 F. Supp. 217 (D.C. D.C. 1962),-

om L of the Curresncy); Virzo Cormoration v. Paieuwonsky,
39 ¥R, 9, (R.C. VoI., 1965) (Tervitorizl Governor); B.C.- V7
Federntion of Civie Agsociation v. Yolve, 316 F, Supp. 754,
760 fan. 12 (U.U. DJO., 1870), reverced on other g:cunds 459
F, 24 1231 {C.A. D.C., 1972) ceriiorari denied 405 U o 1031

f

(1972) (Secretary of Troansportation).

Because a defendant 1s already persoazally 1nvolved
in 2 ecrininal case (if tecal imounity be laid aside), it may be
cucationed vhether the normal privileze of high officials not
to attend court in person applies to criminal preceedings in
vhish the ofiicial 1s o defendant, -



b. Direct interference with official duties. A
necessity to defend a criminal trial and to attend court in
connection with it, however, would interfere with the
President's unique official duties, most of which cannot be
performed by anyone else. It might be suggested that the
same is true with the defense of impeachment proceedings;
but this is a risk expressly contemplated by the Constitution,
and is a necessary incident of the impeachment process. The
Constitutional Convention was aware of this problem but
rejected a proposal that the President should be suspended 23/
upon impeachment by the House until acquitted by the Senate.™

During the past century the duties of the
Presidency, however, have become so onerous that a President
may not be able fully to discharge the powers and duties of
his office if he had to defend a criminal prosecution. This
might constitute an incapacitation so that under the provisions
of the Twenty-fifth Amendment, Sections 3 or 4, the Vice
President becomes Acting President. The same would be true,
if a conviction on a criminal charge would result in incarcer-
ation. However, under our constitutional plan as outlined
in Article I, sec. 3, only the Congress by the formal process
of impeachment, and not a court by any process should be
accorded the power to interrupt the Presidency or oust an
incumbent .2

Zi/That decision was based in part on the consideration that
a simple majority of the House should not be able to suspend
the President. 2 Farrand, Records of the Federal Convention
612. Tucker's Blackstone, Vol. I, App., pp. 347-348, which,
having been published in 1803, did not have the benefit of
the Madison papers, presumed that a President would be

instantly incapacitated when actually impeached.
24/ |
~ See Story, op. cit., sec., 786.
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This vonld suswest stronsly thet; in vice of the unique
popeaty of the Gidise of the Presidont, oriminsl proceedings
arzingt o Preaidont in office sivald not o boayond a point
vhere they could rezuit in so sexicvs & physical interference
with the Presideurt's nerformence of his olficisl duties that
it would amount to an incavacitation. {The non~-physical yet
practical interferences, in berms of capacity to govern, are
diccusced jnfra ss the “fourth questio n.”? The physical
interrovence coneideration, of couxse, would not be quite as
gerious regarding minor offcnses leading to @ short trial and
a fine. It has been siwwn in the Jvne 25, 1272 Memorandum,
suora, Appendix, p. i, fn., that Presidents have submitted to
the ju stdlckien of the courts in connection with traffic
ofxenseu. However, in more serious maiters, i.e., those which

110 tﬂcuirm tn- rotr cted nerx

crsonel involvement of the
25, i Presidency would be
derailed if che P luent vere tyied prior to xemoval.

Jndict a sitting

A possibility n
President but defar £ il he is no lomnger
in office. From the ing lirect interrup=-
tion of official dut ide the gquestion of the
power to goverm=--thi r ~ht be courze to be cone
sidered. Cne consideraticn would be that this procedure would
gtop the rumninz of the stutute of limitations, (ﬁor details
see po. 13-14 of Part I of this memorendum.) If is uncertain
whether a consfitutional couclusicn that the President could
not be indicted wvhile in office would be viewsd as. tolling the
federal statutes of limitations., Vhile this approach may have

a clain to be considered @z a solution to the problem £rom a
lepalistic point of v1ew, it would overxlook the polltical
vealitics. As will be shoun prbSﬂﬂ*?y, an indictment hanainw
over the President vhile he remaims in office would damage the
institution of the Presidency virtually to the same extent as
on actual conviction., Tobz sure, thore could also be damage
flowinz from unrefuted charges. It also may be noted that the
possibility that a President may cscape all prosecution by the
running cof the statute of limitaticac 1s not a constitutional
matter., The poliey zegarding statutes of limitation is within
lepislative control.
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7 trizl has been that it provides

e cemdua af tha 2
[ 3Le ,:.T('.J;-)..o 0z Lho i12
1
i

3
& frvoa of ordinoyy poonle to pass on moiters senerally within
the crrnerience or confemnlation of 0"0"czy, everyday life,
Houald it be frir o sueh an agency to give it responsibility
fow sn wnmaveldably poiitical judsmeat in the esoteric realm
of the Laticn's top Lxecutive? '

In broscder comtext we must consider also the problems of
faizness, and of 2ccentability of the verdict. Gilven the
passions and exwosure that surround tho yost important office
im Che vworid, the American Presidency, would the country in
genexal have faith in the icpartiality and sound judazment of
twelve jurors selected by chance out of a population of more

than 200 miilicn? If based on "some' evidence it is unlikely
a guilcy verdict would be reversible on appeal (assuming no

procedural erxor), and yet it could be tantamountc io removal
end orobably would ferce s resignation, Even if there were
a azguitsal, would it be generully acaepted and leave the

g 2ith effect

-

ive power to governf?.

£ Pregideat who would face jury triael rather than resi
could he cusocted to veorvailst to she peint of appealing an
adverse verdici., The process could then drag out for months,
By centrast the suthorized process of imneachment is well-~
acapted to achieving a relatively speedy gnd final resolution
by a nation-based Seuzte trial, Tﬁe whole country is xepre-
sented at the tzial, there iz no appeal f£rom the verdict, and
rexoval opens the way for placing the political system om a
newi and rore healthy foundation,

- To be sure it is aryuable that despite the foregoing
anzlyzis it would be possible to indict a President, but defer

trial until he was out of oifice, vithout in the mezntime
unduly iwpoeding the power to sovern, and the symbolism on
wvhizh so wuch of his real authority rests., Glven the reali-
tica cf wodern politics and mass nedia, ond the delicacy of
the political xecleticnships which surround the Presidency
botk Joreism end domestic, there would be a Russian roulette
e .

gpeet Lo the course of indicting the President but postponing
trial, boping in the meantime that the pouver to govern could
a Kk 4o

-31}-—



@® ®

A counter-argument which could be made is that the
indictment alone should force a resignation, thus avoiding the
trauma either of a trial during office, or an impeachment pro-
ceeding. This counter-argument, however, rests on a predic-
tion concerning Presidential response which has no empirical
foundation. The reasons underlying the Founding Fathers'
decision to reject the notion that a majority of the House
of Representatives could suspend the President by impeaching
him (see fn. 23, supra) apply with equal force in a scheme
that would permit a majority of a grand jury to force the
resignation of a President. The resultant disturbance to our
constitutional system would be equally enormous. Indeed, it
would be more injudicious because the grand jury, a secret
body, could interrupt Presidential succession without affording
the incumbent the opportunity for a hearing to voice his defense.

A further factor relevant here is the President's role as
guardian and executor of the four-year popular mandate expres-
sed in the most recent balloting for the Presidency. Under
our developed constitutional order, the presidential election
is the only national election, and there is no effective sub-
stitute for it. Different electorates and markedly different
voting patterns produce the Senate and the House of Represent-~
atives. Because only the President can receive and continuously
discharge the popular mandate expressed quadrennially in the
presidential election, an interruption would be politically
and constitutionally a traumatic event. The decision to termin-
ate this mandate, therefore, is more fittingly handled by the
Congress than by a jury, and such congressional power is
founded in the Constitution.

In suggesting that an impeachment proceeding is the only
appropriate way to deal with a President while in office, we
realize that there are certain drawbacks, such as the running
of a statute of limitations while the President }s in office,
thus preventing any trial for such offenses. 22
In this difficult area all courses of action have costs and
we recognize that a situation of the type just mentioned could
cause a complete hiatus in criminal liability. We doubt,
however, that this gap in the law is sufficient to overcome
the arguments against subjecting a President to indictment
and criminal trial while in office.

2§/As shown above, the statute of limitations problem could be
obviated by a specific statutory provision suspending the run-
ning oi the criminal statute of limitations in favor of the
President while he is in office.
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Is the Vice President Amenable to Criminal
Proceedings While in Office?

In the first part of this memorandum we concluded that
as a general proposition the Constitution does not require
that an officer of the United States be impeached before
criminal proceedings may be instituted against him. In the
second part we concluded that by virtue of his unique position
under the Constitution the President cannot be the object of
criminal proceedings while he is in office. 1In this third
part we are concerned with the question whether there is -
anything in the position of the Vice President that is equally
inconsistent with his amenability to criminal proceedings.

We begin by discussing the case of Aaron Burr. Eight
months before the expiration of his term, he was indicted for
murder in both the New Jersey and New York courts for fatally
wounding Alexander Hamilton in a duel on July 11, 1804, B.
Mitchell, Alexander Hamilton,537 (1962). The proceedings  in
New Jersey were quashed after the Jeffersonians, who became
his partisans during the impeachment trial of Judge Samuel Chase
over which Burr presided, prevailed upon the New Jersey Governor.
Id. at 541. In New York, the grand jury changed the charge from
murder to the misdemeanor of sending a challenge and Burr was
tried on this charge after his term was over. 26/ These facts
show one more understanding nearly contemporaneous to the
making of the Constitution to the effect that impeachment need
not precede indictment. Surely, had it been thought that a
sitting Vice President could not be federally indicted prior
to impeachment, on the ground that his duties could be so
interrupted, the principle of federal supremacy would have
imposed a similar restraint on the states. 27/ And yet, while
the indictment was strenuously resisted, no claim was made
that criminal proceedings were barred until the conclusion of
impeachment proceedings.

26/ He remained a fugitive from the courts of New York during

the remainder of his term as Vice-President. Mitchell, supra,
at 541. o

27/ 1In Tennessee v, Davis, 100 U.S. 257 (1879), the Supreme
Court upheld the constitutionality of a statute removing to
federal courts state criminal prosecutions of federal employees
for acts committed under color of office.
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We resort then to an analysis similar to that made with
respect to the amenability of the President to criminal
proceedings. We based the President's immunity from criminal
proceedings essentially on two grounds. First, that the person
who controls criminal prosecutions as the head of the Executive
branch, controls part of the evidence as holder of the power of
Executive privilege, and is vested with the pardoning power
under Article II, section 2, clause 1 of the Constitution,
cannot at the same time be a defendant in a criminal case.

This set of considerations obviously is not applicable to
the Vice President. (See II-B-2).

The second reason was the effect of a criminal prosecution
on the President's office. (See II-B-3 and 4.) In that context
we examined the unique nature of the President's duties and
the symbolic attributes of his office. The questions now to
be examined are (a) whether the Vice President in his own
right is vested with constitutional and statutory duties so
unique and important that they may not be disturbed by a
criminal prosecution and (b) whether such prosecution would

do irreparable harm to the institution of the Presidency because

the Vice President may at any time become President, i.e., a
theory of Vice Presidential immunity derivative from Presidential
immunity. In making that evaluation we start out from the
premise that immunity from prosecution is basically contrary

to the spirit of the Constitution and it may be resorted to

only if the considerations leading to it are irrefutable.

A. Duties of the Vice President pursuant to Statute,
Reorganization Plan, or Executive Order.

The Vice President serves on a number of Boards and
Commissions pursuant to statute, Reorganization Plan or
Executive order. He is a member of the Establishment of the
Smithsonian Institution, a Regent thereof, and presides over
certain meetings of the members of the Institution in the
absence of the President. 20 U.S.C. 41, 42, 45, He is the
Chairman of the National Council on Marine Resources and
Engineering Development (33 U.S.C. 1102), 28/ and a member

28/ 33 U.S.C. 1102(c) authorizes the President to designate
one of the members of the Council to preside over its meetings
during the absence, disability, or unavailability of the Chairman.
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of the National Security Council (50 U.S.C. 402), In addition,
he is a member of the Cabinet Committee on Economic Policy
(Executive Order No. 11453); Chairman of the National Council
on Indian Opportunity (Executive Order No. 11399, as amended
by Executive Order No. 11551); and Chairman of the President's
Council on Youth Opportunity (Executive Order No. 11330, as
amended by Executive Order No. 11547). He has "immediate
supervision" cover the Office of Intergovernmental Relations
(Executive Order No. 11455), and is a member of the Domestic -
Council (Reorganization Plan No. 2 of 1970, sec. 201).

The operations of none of those govermmental entities
would be jeopardized if the Vice President could not attend
them. Regarding such functions the role of the Vice President
can be analogized to that of a cabinet officer.

B. Duties of the Vice President under the Coﬁstitution.'

Under the Constitution the Vice President has the following -
duties: : '

i. He shall be President of the Senate. Article I,
section 3, clause 4. The Senate, however, shall elect a

~President pro tempore to act as President of the Senate in

the event the Vice President is absent .or exercises the Office
of the President. (Article I, section 3, clause 5).

ii. Break a tie if the Senate is evenly divided.
(Article I, section 3, clause 4). :

iii. Become President in the case of the removal,
death or resignation of the President (Twenty-fifth Amendment,
section 1). . :

iv. Become Acting President in the ‘event that the
President is unable to discharge the powers and duties of
his office (Twenty-fifth Amendment, secs. 3 and 4).

The Vice President's functions as President of the Senate
clearly are not unique., The Constitution specifically provides
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for a substitute in the person of the President pro tempore
of the Senate. With respect to his responsibility as tie
breaker his immunity from criminal prosecution should be
analogized to that of Members of Congress under Article I,
section 6, clause 1 of the Constitution. That congressional
immunity from arrest does not extend to treason, felony, and
breach of the peace, i.e., virtually the entire spectrum of
criminal proceedings. The mere possibility that the Vice.
President may have to cast a tie-breaking vote would therefore
not justify his immunity from criminal proceedings.

This leaves the question whether the responsibilities ,
and the position of the Vice President as potential President .
or Acting President are inconsistent with his amenability to
criminal proceedings, so that on a derivative basis he would
share the President's immunity. As in the case of the Presidency,
this issue will be analyzed (a) in terms of the direct inter-
ference with the performance of his duties and functions, and
(b) with the symbolic impact on the dignity of the Presidency.

1. Direct or formal interference with the conduct of
the Vice Presidency. The issue here is whether immediate
availability of the Vice President to assume the duties of
the President or Acting President is so important that he
should not be even temporarily incapacitated by trial or possible
incarceration., (The Vice President would become President in .
event of death, resignation or removal of the President, and
would become Acting President in the event the President were
found under the Twenty-fifth Amendment to be incapacitated.)
The principal responsibility of the Vice President is to be
ready to serve as President or Acting President should the
occasion arise, thereby avoiding any interruption in the
continuity of the office of the President. This duty "to stand
and wait" is of the highest constitutional and institutional
importance. Judicial proceedings which could interfere with
readiness to serve therefore require careful scrutiny.

At the same time we must note the highly contingent
nature of the possibility that the Vice President would be
called to assume the office of President or Acting President.
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Moreover, it has not been the custom to sequester the Vice
President to make certain that he is always available to
assume his potential Presidential duties at a moment's notice.
The Vice President is frequently absent from the capital,
possibly in remote and inaccessible parts of the country,29/
or even abroad on ceremonial functions. Nothing, of course,
can prevent him from being sick or otherwise temporarily
incapacitated,

Under such a practical interpretation of the extent of
the Vice President's immediate availability, it appears as a
general proposition that his duty to stand and wait does not
necessarily require his total immunity from criminal prose-
cution. If the Office of the Presidency was vacated while a
criminal proceeding was being conducted against the Vice
~ President, the process could be halted at once. Whether or
not impeachment proceedings would then ensue against the
former Vice President, now President, would depend on the will
of Congress. The situation then would be exactly the same as
if the Vice President had been President when the allegations
of criminality first surfaced -- no better, no worse. Thus,
a criminal indictment against a Vice President need not abrogate
in any way his constitutional duty to stand and wait. This
duty, therefore, does not afford a basis for granting to a
Vice President immunity from criminal prosecution. ‘

As a further practical observation, it may be noted that
if a trial of the Vice President proceeded to a sentence of
imprisonment, and were sustained in what might be expected
to be an expeditious appeal, the Vice President might well
resign. He could be replaced under the Twenty-fifth
Amendment's procedure for filling a "vacancy" in the office
of Vice President. Thus, the uninterruptibility of the
Presidency would be preserved. There is, of course, mno
provision in the Constitution (other than impeachment and
removal) for determining that a Vice President is incapacitated.
The Constitution contains such incapacity-determination
process only for the Presidency. '

29/ Note the delay in reaching Vice President Coolidge on his
father's farm after President Harding's death.
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Institution of criminal proceedings against the
Vice President could, however, inject uncertainties into
the Presidential succession. If a Vice President is
under indictment or sentence of imprisonment, it could be
claimed that he is incapacitated to succeed to the Presidency,
and that the Speaker of the House of Representatives is
next in line of succession. In that event the political
stability of the nation could be seriously disrupted as the
result of the failure of the Constitution to provide a
procedure to resolve that question. The matter would come
to a head if an actual vacancy in the Presidency should then.
occur, No one can foresee all of the contingencies which
might arise in this situation. It might be reasomable to
speculate that the Congress might claim an authoritative
power in itself to resolve the matter, but if it did so by
any vote falling short of the two-thirds Senate vote required
to remove by the impeachment process, further uncertainties
could ensue. Alternatively, the situation might give rise
to a modern analogy to the Electoral Commission which was -
set up to resolve the Hayes-Tilden dispute.

To be sure, any action which could cast a doubt on
the Vice President's capacity to succeed to the Presidency
poses a serious question. Nevertheless, there are hazards
also in having unresolved criminal charges hanging over
the head of a Vice President, and the foregoing set of
difficult scenarios is highly contingent. We suggest,
therefore, that the rather remote possibility that the
Vice President's capacity might be questioned would not
justify a conclusion that the Vice President is immune
from criminal prosecution.
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2. Practical interference with the power to govern and
the symbolic significance of the Vice Presidency.--Turning
now from the question of direct and formal interferences to
the issue of symbolic and other practical interferences with
the power to govern (as discussed in Part II-B-4), it may be
observed that if it is felt these latter considerations are
germane for the President, they are also germane for the
Vice President, although possibly to a lesser degree. Clearly
the authority of the Presidency would suffer immeasurably
were it to pass to a Vice President under indictment or
to one '"taken from criminal custody by a set of curious
chances," to paraphrase the Mikado. But the damage could be
similar--or even more serious--if the Presidency passed to
a Vice President against whom serious charges were in every-
one's mouth and who could neither be brought to justice nor
given an opportunity to clear himself. '

Again, because of the contingent nature of Vice Presi- -
dential succession to the Presidency, we feel that the
potential problems in this area too should be faced and
solved by political [or other] means as they occur, rather
than be ignored under a theory of total immunity from
criminal prosecution. If, for example, actual or threatened
criminal prosecution should result in a resignation, the
Vice Presidential office could be refilled by the procedures
of the Twenty-fifth Amendment.

3. Evaluation.--There is one fundamental recurring
problem in the above discussion. Should the Vice President
be treated as if he were the President himself or his alter
ego, because he is only one heart beat away from taking that
position? Alternatively, should the stress be placed on the
contingent nature of his assumption of the Presidential
office? A reasonable approach toward the solution of this
dilemma would be the consideration that the criminal prose-
cution would not directly and immediately interfere with
the performance of the Presidential duties and with the
Presidential office itself, but rather with the Vice
- President's ability to succeed to the Presidency and the
effect thereof on that institution.
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As indicated above, the prosecution of a Vice President
would not legally or actually preclude his assumption of the.
Presidential duties because the proceedings could always be
interrupted in that event. The problem therefore is basically
of a political nature, viz., whether a Vice President against
whom criminal charges have been made, who perhaps has been
indicted, and who perhaps has been convicted can effectively
perform the duties of the President. This political question
is not solved by providing for immunity from criminal prose-
cution. Even if there were no indictment and trial, the
very existence of those charges would hamper the Vice President:
in the performance of his Presidential duties almost as much
as if he were tried and convicted. Indeed, he might be in a
better position if he were able to vindicate himself before a
court while he is Vice President.30/

In sum, although one cannot entirely be free from doubt in
this unprecedented area, it is, nevertheless, concluded that
the case for granting the Vice President 1mmun1ty from criminal .
prosecution has not been made.

Having established the proposition that the Vice President
does not share the immunity suggested for the President, be-
cause the various considerations which support such 1mmunity
do not relate directly to the Vice President, the public in-
terest in going forward with investigation and possible. indict-
ment of the Vice President is supported strongly by two additiomal
factors. .

a. The alleged presence of co-conspirators

We understand that there are allegations to the effect
that the Vice President was a member of a conspiracy. If
true, there is a substantial public interest in including the
Vice President in the on-going investigation and possible indict-
ment proceedings. Failure to do so might not only preclude the .
opportunity to bring co-conspirators to justice, but also

30/ To recapitulate we conclude that the President must be
denied that opportunity to vindicate himself because that would
interfere with the performance of his official duties, and
inevitably be inconsistent with his control of the prosecution
and the pardoning power.
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prejudice the Vice President.

The prosecution also would be severely hampered by the
withholding from the grand jury of those elements of the
alleged conspiracy linked to the Vice President. As a result
the activities of the alleged co-conspirators could not be
fully disclosed and evaluated, which might redound unfairly
to their benefit. At the same time, the Vice President might
be unfairly linked by innuendo or incomplete disclosure of
facts to the alleged conspiracy. In short any resultant
delay in the proceedings would benefit the co-conspirators, hamper
the prosecution, and postpone a possible exoneration of the
Vice President.

b. The statute of limitations problem

Another circumstance counselling prompt presentation
of evidence to the grand jury is that the statute of limita-
tions is about to bar the prosecution of the alleged offenders
with respect to some or all of the offenses. The problem
presented by the statute of limitations would be avoided by an
indictment within the statutorily specified period.

After indictment, the question whether the Government
should press for immediate trial or delay prosecution until
the expiration of the Vice President's duties involves questions
- of trial strategy (e.g., relation to possible co=conspirators
as just discussed) and criminal procedure (e.g., right to a
speedy trial) which other Divisions may be more competent to
evaluate in the light of all of the facts.

Robert G. Dixon, Jr.
Assistant Attorney General
Office of Legal Counsel
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