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MEMRANDUM FOR THE HONORABLE FRED F. FIELDING
Deputy Counsel to the President

Re: United States Constitution - Amendment 25

This is in response to your memorandum of October 19.

You refer to section 2 of the 25th Amendment which
provides that whenever there is a vacancy in the office of
the Vice President, the President shall nominate a Vice
President "who shall take office upon confirmation" by a
majority vote of both Houses of Congress. You ask whether
the nominee becomes fully qualified and assumes full power
as Vice President immediately upon confirmation, or whether
"this nomination and confirmation is effective only upon the
taking of an oath." I gather that your precise question is
whether the nomnee would be fully qualified to take action
as Vice President "upon confirmation," or whether the taking
of an oath is a condition to his being so qualified.

Although there are no precedents regarding Vice Presi-
dents, the situation involving a President affords, we think,
an apt analogy. Section 1 of the 20th Amendment to the United
States Constitution provides that the President's and Vice
President's terms begin when those of their predecessors ex-
pire at noon on January 20. It is clear that the President
and Vice President thus assume their office at that time. In
other words, there is no hiatus either in the presidential or
vice presidential office even though the taking of the oath
may be delayed for a short period. But until these officers
take the required oath, it is questionable that they can
execute the functions of their respective offices. The lan-
guage of the Constitution--"Before he (the President) enter on
the Execution of his office, he shall take the . . . Oath"--
suggests that the President already is in office when he takes
the oath required by Article II, section 1, clause 8, of the
Constitution. It has been said tnar tre ta&ing of t;ne oath
is the President's first official duty but not a "necessary
step in his assumption of office." Corwin, The President
Office and Powers 1787-1957, p. 59 (1957 Ed.). or example,



as GC ia points out, Wasinten beCsa President 6e Mteh 4,1789, althuh he did not take the oath until then fEll
April 30. For emple, uhe Jams ease m*ee*ed haelf.f en
uad.y, Marah 4, 1821, be was set MOn it unt il maday,har" 5, 1821. riasher. h am of the e

(1955 ad.) , p. 1. ut it does et ssarily follow that
the Preeident an, to the words of the Coamstlbtios, "eater
as the esctlan of hs office" before he takes the oath.

Alth~os the i e PrTesidenp doe net take the sa oath
as the President (preoeribed by Article Il, seetio 1), but
rather the eath prescribed by 5 . . 3331 (see also, Atl. VI,alause 3, United States Castitien), it seems to as that the
result would be the sam. It asbuld be eoted that the statu-
tory oath itludes the folling laguaSg-"I will well and
faithfully disbhare the duties of the office oa which I an
about to enter." This suggests that as duties an be peromUed
until the oath is taken. Upon his mnfiruati by both Houses
of Coeress, the Vice President woud Imditely take officeBut as CoPn points out in the case of the fresident, slt-
larly the taknga of the oath by the ee Presidenat i his first
official duty after takint office. A: ordngly, it appers to
us that as promptly as possile after cOafitrat , the VicePresident Should take his oath of offtlce.

We have oneaed the leSgilative history of the 25th
Madmeat, and so far as wc on ascrtai, lt sheds oas lght
on the question.

bobert G. Dixta, Jr.
Assistant Attorney General

Office of LOeal Counsel
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