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HEMORANDUM FOR THE ATTORNEY GENERAL Q-

Re: ‘Prosecution 1n the United States of
assassinations abroad. , ,

-

Question ‘has been taiged as to. whether Federal. law
provides a basis for- the prosecution of asaassinations or

hconspiracies to- car::y aut: assassinations of foreign officials.
- .abroad. ) o . 4

s

The: United ‘States. Gode has no- general provisions on

_extraterritorial juriadiction.\ Certain 1aws ‘are éxplicit on
the subjett. In other-cases, it must be determined from thée -

language of the statut& and its purpose whether ‘extraterris--
torial jurisdiction ghould attach. Unitéd States v. Bowman,
260°U.8.. 9 (1922).. ‘In the absencé of comtrary’ indication,

-the presumption 4s that the statute does: not. cover activity

abroad. See American Banand Co. v. United Fruit Co. 213 :U,S..
347, 357 (1909) "On. the basis of these principles; we think,

- 'that no sfatute can be -construed to- cover ‘assagsinatiohs. out-—
‘gide the. United States.

. At present, 18 U.S.C. 1116 makes. muréer 0L manslaughter~, A
of :Eore:lgn officials or official ‘guests unlawful; similarly;
18 U:8.C. 112 makes it a crime to assault, strike, wound; or
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- offek violénce to.a foreign ‘official or official guest. Hov~
) .ever, the definitions of. foreign 6fficial and official guést

explicitly state that, the: ‘persons-protécted must be in the .
United States.. See- 18 ¥:s.C. 112(d) and 18 U. S.C. 1116(p) 1),
(2) and: (4)+ Thereé ig g special provision, 18 U.S.C. 1117, -
whiéh ‘covers conspiracy £6 murder forelgi- officials. ‘However,
the. law, requ:h;es that the object of the (:onspiracy must be to

: ‘violata 18:-7.8.C. 1116, Which, ag moted, is specifically nmite&
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¥o officidls in ‘the United States. Bimilarly, the general

. -conepikdcy provision, 18 U.S.C. 371, cannot be: appliéd un~
less the objéct of the conspiracy is to commit an 6ffense
against the Unlted States; the conspirators must conspireé to
violate one or more Fedéral statutes, See, e.g., United
‘cases collected therein. Therefore, the conspitacy laws can~
not be ised as a bootstrap if no substantive offense can bea
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1t should be roted. that prior to 1972 the scope of L
18 U,S5.C. 112 was hot as explicit. From 1964 to 1972 it pro-

vided penalties for

.. '"Whoever assaults, strikes, wounds, im-
prisons, or offers wviocleirice to thé person of
a head of foreign state or foreign govérnment,
foréign minister, ambagsador or other public
minister;, in violation of the law of mations,
* %% (18 UsiC., 112 (1970)). 0 .

An attack on 4 foreign oiff;!.éiai abroad;, j.nstﬁ.éé_téd_ by another
state could, of course, be:viewed as. being "in violation of

the law of nationg." %/ However, the legislative history of
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‘the law makes it-gleax that it was not intended to. apply out~
side the United States. Prior to 1964 the law -only protected
an "awbdssador or other public minigfe#.* The reason ¥w&as that
diplomacy trdditionally was dairied on by such persons and

visits by heads of state or foréign ministers were ot usual.
Howevex, the increase in personal ‘diplomacy caused the State.

 Departument to request, anendiment in 1963 50 that the head of

*/ If the 1964 law were found to cover asgassinations out of
the country, then, putting asidé the. statuté of limitations,
the genéral savings ¢lause could .apply. 1 U.S.C. 109:_ The
phrase "in violation of the law .of mations" was presumably
used in the :statuté to make ¢lear that it was baséd on, the
pover of Congress "To define and Punish *%% 0ffénces-dgainst

the Law of Nations.'! Art, I, Sec. 8.
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a forei‘m state or: foreign minister would also ‘bé. protecteéd..

L Thé committee reports and submissions by both the State and
Justice Departments :shpw that: the purpose of the amendment

was to enable the Department of State better to discharge

its responsibility to safeguard cértain specified foreign
officials “while visiting the United States on official busi-‘
ness F%%." S, Rep. No. 1179, 88th Cong.., 2d Sess. (1964) .
Seg alsoc Statcmént by Deputy Logel Adviser Kearney and letter
ffom Deputy Attorney General I\atzenbach which appeatr as Appen-
dices I and ITI to. 8. Rep. No. 1179. .

Various neutrality statutes prevent: expeditions ‘against
foreign nations and conspiracies ‘t0 'destroy property-in other
nations. 18 U.S.C. 956, 960. A bare assassination plot would
not seem to fall’ under either of these types. of laws. */

- . Thé fact that a gap - exists in the law has been publicly
recognized. A draft report on..S.1 prepared as’ a comfilttee
< print by the Senate Judiciary Cormittee ngtes that. Section
. 1202 of 8.1 "ecreates. a new offense of conspiring .to bz:ing
2 about the death of a publie :servant of a foreign power with
which the United States is not at war.” p. 267. We also .
. understand. that the Internal Security Divisiom hag tried - -
- since, .as early as 1970 to get the Department to; sponsor: legis-—
lation of this kind.
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L S T S - Asgistdnt Attorney Geheral,
T - . : Office of Legal Counsel
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*/ 'l‘he element of government: participation raises a further’
{ssue under these statutes. An early case held that authority
from the President 45 no defense for mounting an expedition
.against a friendly co;mtry United States v. Smith, 27 Fed. .
Cases; No. 16,342 at 1229-30 and No. 16,342a at 1243. “However';
a more ‘Tecent caseé Suggests that "government complicity would
effectively ‘bar any prosecution." United. States vf} Elliott,

© 266 F Supp. 318 324 (S.D.H.Y. 1967) o ] i
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