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MEMORANDUM FOIR THfATTOiR EY GENER

Re: 'Prosecution -in, the United States of
assassinations abroad.

Question has been :raied ,s to mwhether Federal lawt
provides a basis for the prosecution, of iassassinations or
.conspiracies to carry oit .assassinations of foreign officials.
.abroad.

The United -States Code has no general' proisions on
extraterritorial .Jurisdictiodn Certain laws- are. 6eplicit .on
,the subject., In othercases, it must be determined .from the
language of the ,stitute.and its purpose whether :eitraterri-
torial. jurisdictioin hould attach. United States: v. Bowman,
:60 U.S;. 94 (1922). In the absence of contrary indication,
'the :presumptio 'is that the statute does .not. cover activity
abroad. See American Bananat d-Co va. United Fruit Co., 213 :U.S.:
347- 357 (1909). On te: basis of these, principles, we think,
that iino statute can be construed to cbver ssassassinations -out-
side the. United States.

,At present, 18 .U.S C, 1116 makes. murder -or hnslaiughter,
df foreign: of ficialsor- oficiali -guests unlawful; similarly,
18 U S.C. 112 makes it a -crieoto as~sault, strike, wound; or
offer viiklence to a foreign official -bi offiial, guest:- Hlow-
,ever, the definitions of, foreign official .and off ifal guest
explicitly state tha. the person-- protected must be ii the
United Sitaes. . See-18 US.G. 11i2(d) and 18 U.S.C. 1116(b)(i)
, (2) ahid (4). Ther iis aspecial provisi6n, .18 U.S.C; 1117,
hichi covers conspiracy tb murder foreigi -fofficials. However,

the taw. requires that the object of the 6onspitacy must be, to
-i viola 18: U.S.C. 1116, which, a noted. is soecificlly 1imiat



.to officidls. in the United States. 'Siilarly, the general
conspiacy prvision,, 18: U.S.- 371, cainot be applied un--
less the object of the. conspiracy is .to. commit an ffense
against the United States i the conspirators must conspire to
violate on6 or more Feddral istatutes. See, e.., United
States v. Smith, 200 F. Supp. 227- 229 (E.D. Tenn. 1961) and
cases collected therein. Therefore, the conspiracy laws can-
not be tsed As a bootsatra. if -no substantive offense can be

It should be noted that prior to 1972 the scope bof
18' U.SC. 112 was not as explicit, Frbm.1964 to 1972' it pro-
vided penalties for

"Whoever assaults, .strikes, Vwonds, im-;
prisons, or offers 'violaene -to the: person of
a head of foreign state or foreign government,
foreign minister, ambassador ofr other public
mniriistert in, violatiobi of the law of nations,
* ~a*" (18, UA.SC.. 112 (1970)).

A. attack on a :foreign official abroad.. instigated by another,
state could, of course, be- vewed as being "in violation 'of
the, law o'f .iation." ,/ Ioweiver the legislative. history of
the law- makes it clear that it was nbt intended to apply out-side the Unit .States. Prior to 1964 the law only protecedc
an "ambassador. o other public -minisEe,. .The reason was .that
diplomacy- traditiohnaly Was darried on by sich persnrs -and
visits by heads ofistate or foreign inisters were- not. usual.
However, the increase .in personal diplomacy caused the State.Department -to reqtiest, aiendment in 1963 so that the head of.

/ If the '1964 law ere -fo~nd to cover assassinatidns but dr
the country, then, iittiig asid the statute of limitations,
the genral savinigs clause could .apply. I U.S.C, 109i The
phrase "'ivioilation' . the law of 'nations was presumably
iused ixn the statutd to make clear that it was based. on. the
power of- Congress "To define and -punish *** Of6ncdes-aginst
the Xaw of Nations." At* ISec. 8.
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a. foreign statje oj? foreign inister .would also- be. rotected.
The committee reports and submissibns by both the State and
Justice Departments shpw that the purpose of the amendment,
was to enable the Department of State better to discharge
its responsibility to safeguard certain specified foreign
officials "while visitiig the *United- States on official buisi-
ness **." S. Rep. 1No. 1179, 88th Cong., 2d.Sess. :(1964).
SeP also Stztccnt by Deputy Lgel Adviser Ztearky: Ant4 i Qetr;
from Deputy Attorney General Katzebach which appear- as Appen-
dices I and II .to S.- Rep. No. 1179.

. Various. neutrality statutes preent epeditions agaihst
foreign nations and .cnspiracies to .destroyj property in other
nations. 18 US.C 956, 960. A bare assa.sination plot would
not seemi to fall unider either of these- typesi of laws. -/

The -fact that a gap exists in the law has been publicly
recognized. A draft report :on..S..1 prepared as" a cotittee
print 'by 'the Senate Judiciary Coaiittee. nqtes that. Sectibn
1202 of S.I. "creates' a new offense of conspiring .to btiug
'about" the deathlof .a public servant 'of a 'foreign power with
which- the United States .is not. at iir." p. 267. We ,also
understand. that the ITiernal Security Division has tried
since, as early as 1970 to get the Department to; sponsor- Idgis'-
lation of this kind.

Antoniih Scalia
- - Assistant Attorney General,

Office of Legal Counsel

*1 The; element of .government' participation raisedb. a further"
issue under these .statutes. An. early case >held that, authokrity
from the President is no defense for mounting an expidition
,against a friendly cobitry. United States v. Smith, 27 Fed.
Casesi 1o.. 16,3.42 at 1229 30 anId;o: 16, 342a at 1243. IHowevert-
a more 'recent case, suiggests that "gpoernment complicity would'
effectively bar any prosection." . United, Stated vfI Elliott,
266 F. Sup,. 318. 324 (S.D.N.Y. 1967).
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