MH:ING:jal " ce: Mr. Gavin
» : " Mrgs. Gauf — .
k , ' : Files (g’7
JUNS 1977 N el
HAMORANDUM POR ROBERT LIPSRUT? w < 5-/%5

. Counsel to the President
Re: Executive Privilege

~ The purpose of this memorandum is to discuss the doctrige
of srecutive privilegs and to make recommendstions concern-
ing this ’daministration's policy as to its asserrion.

X. & C 4

: In essence, irxscutive privilege is the rerm applied

to the iavocation by the ixecutive branch of a legal righe,
derived from the nesd for confidentislity of its internsl
commnications and the constitutional doctrine of sapsration

~ of povers, to withhold its officisl docunemts or {aforms-

tion from compulsory process of the Legisletive bramch or
from parties 1n litigared proceedings. The privilege has

4 long history, having been first asserted by Presideat

v

Washington against a Congressiomel request and thersafter

by s2lacst every fdministration. 1t eroused relatively
iictle controversy in our sarly history, but since about

1950 it bas become & watter of considarable dispute betwaen
the ixscutive and Legisletive branches. Despite its long
history, the doctrine unti{l recently had receivad no authori~
tative judicial acknowledgment. The right of the Executive
to withhold informetion from the courts in the process of
litigation had been recognized by the Supreme Court, but

ouly as & rule of evidence and not as & constitutional

prerogative. Zven in that context, the claim wss held to
be assertable only by “the hea? of the depsrtment which has
control over the matter, after actuxl psrsonsl comsideration

by that cfficer.” Dnited Stetes v. Raymolds, 345 U.S. 1, 8
{1953). S ; ) : |
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The first and galy Suprese Court decision sffirming
the constitutionel baals ¢of Exacutive privilege was provoked
by the controversy over the Special Prosscutor's access to
the Nivon tapes. The Court’s unsnimous decisfiom in
Scates v. Mixen, 418 W35, 533 (1974), held ther Presidest
Nixon conld not favcke dxecutive privilege to thwart ths
productica of the tapss pursumnt to the Wstergats grend
Jury's subpoens, The opioion estabdlished, however, in the
clearest terws, thet the privilege is of constitutionsl
statura. The Jourt rested its ruling, first, on the assd
~ for the protsction of scmmunications betwesn high govera-
asmt officisle and those who assist and sdvise them:

Bumen srpevience tenches thet those who expect
public dissmination of thelr resarks sey well
tampar candor with & concern for sppescances
and for their own iaterests to the detriment
- of the decisicnaaking process. Whatever the
meture of the privilage of confidmtislicy
of prastidmtisl communicstions in the sxercise
- of Avt. 11 powers, the privilege cas be satd to
 derive from tha supremacy of esgh branch within
its own assigned ares of “castituticnsl dutises.
. Gertalin powers snd privilezes floy from the
nsture of wumeratad powars; the protectioa
of the confidemtialicy of prasidential communi-
cations s sinilar comstitutionsl underpinnings.
418 U.5. at 705-6. : o ’ :

the Court slso mmmm that the privilege stessad Frowm
the principle of separation of powsrs:

* % & The privilege is fundamentzl to the
. oparation of Zovernmnt and inextricably rooted
~ 4a the seperaetion of powers wnder the Comstitutiom.
418 U.5. at 708,

I




The decision in the Mixgn case addressed the fssuas of

the availebility of Executive privilege, and the courts’
~ role in avalusting the sssertion of such privilege, la a

judicisl proceeding. The Suprome Court, howsver, has not
yet determined these issues in the context of & Congressionsal
. demand for imnforamation held by the Zxscutive. Assuming the
. Court would assume jurisdiction over such & case, an ssser-
tion of Ixecutive privilegs would be evaluated, im our
opinicn, by the same sort of belencing procsss that was
adopred in Niren. The privilege would not ba sonsiderad
shsolute in this contaxt: if ixecutive privilege must yleld
to the demends of & criminal prosecution, then subjecting
it to the legislative needs of the Congress ia cartsin
particularived situstions would seem to follow. Howsver,
the explicit recognition in Nixom that the privilege ia of
constitutional steture, es well as the Court's rationels in
reaching this comelusion, indicate that the privilege is
not one essily overcome and could be ssserted agaiust the
Congrass. Nixon thus indicates thst the needs of one Branch
of the government would mot automatically prevail over the
needs of the other. Rather, the sesessmeat of particular
raquest would depend on the needs presented by that requast
and could ultimately ba resolved ouly by the balancing ‘
process sdopted in Hixon., ' - -

, In esrlier yesrs, the ixecutive branch practice with
respect to assertion of Executive privilege &s against
songressionsl vequests for information wes not wall defined,
Turiag the McCerthy investigations, Prasideat Ziseahower,

by letzer to the Secretary of Defemss, in effect prohibited
s11 exployess of the Defemse Department from testifying
‘concerning conversstions or commmications ssbodying advice
on officisl matters. This eveatuslly prodused such & stromg
Congressional reaction that on March 7, 1952, Presidsat
Kennedy wrote to Congresssan Moss stating thac it would

be the policy of his Adminkstration that “ixecutive privilegs
can bs invoked only by the President asd will not be used
without specifis Presidential approval.” Mr. Moss scught
and received a similar comzitment from Prasident Johasom..
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President Nixon continsed the Xennedy-Johnson policy
of bacrring the assertion of Executive privilege without
specific Presidential epproval, but formalirzed it pro-
cedurally by a memorsndws dated Merch 24, 1959, The memo=
randun bagins by stating that the privilege will dbe invoked
"enly in the most compelling circumstances and after a
rigorous fnquiry into the actual need for its sxercise.”

It aspecifies the following procedursl steps: (1) If the
head of & department or agency believes that s Congressionsl
request for lafermation raises & substentisl question s Lo
the need for invcking zxecutive privilege, he ahould consult
the ittorney Genersl through the Off{ce of Legal Counsel:
(2) i€, as & result of that consultation, the departmeat

head and the Attorney Genaral agres thst Lxecutive privilege

should not be {avoked in the circumstsaces, the information
shall be released; (3) if either the department hasd or the
Attorney General, or both, belisve that the situstion justi-
fies the invocation of Executive privilege, tha mstter shall
be transmitted to the Counsel to the President, who will
advise the department hesd of the President's decision;

(4) Af the President decides to favoke cxecutive privilege, .
the dopartment head shall advise Congress that the claim

of privilege is being mede with the specific spproval of
the President; and (5) peading the procedure ocutlined above,
the depertment head {s to request Congress to hold ths
roquest for information in abeysnce, taking sare to indicate
that this request is only to protect the privilege pending
determinstion and that this request doss not comstitute s
claim of privilege. .

We think this approach is basically sound sand should
be retained in sny new directive which Prasident Carter may
wish to 1gsue. The underlying policy of the Kenmnady, Johnson
end Nixon adwinistrations -~ i.2., to comply to the fullest
artent possible with Congressional requests for information
-= reprasents the long-stunding positiomn of the ixacutive
btranch and also reflects President Cextsr's position on
opsaness in govarmment. It follows that dxecutive privilege

.4

[



should be favoked only whera musﬂry and only after &
‘thorough inquiry into the actual need for dofng so.

W also balieve it to be of the utmost importance thst
only the Prasident himself mey authorize the sssertion of
Exucutive privilege. This has been the practicae of the
gxecutive since the Femnedy Administration, and any attempt
now to make less stringent the requirsment for ssserting
ixecutive privilege will be illerecaived both by the Congrass
and the public. It 4¢ alsc in keeping with the constitu-
tional nature of the privilege for its use to be controlled
directly by the President. Gven apart from these consideva~
tions, requiring specific Presidentisl suthorization is the
‘bast method to avoid the problems created by allowing the
privilege to be claimed by subordimste officizls without .
the sort of scresaing satailed in a submission to the White
House. In the past, assertion of the privilege dy subordi-

. nate officials absent direct Presidential involvement has
resulted in an slienaticn of Congress and & hostile accitude
towsxrd the privilege sven when legitimetely invoked. Presi-
dentisl assertion of the privilege, based on ths review

~ underlying such sn sssertion, would slleviate these probless

to & certain extent and theredy help avoid ummmscessary
- constitutional confrontations.

The disadvantages in this approsch are that it may
imposs on the President an incressed workload snd sdditionsl
polictical pressures. VWe doubt that sigunificantly less
political pressurs would be exarted on the President if,
~ for example, Cebinet officers were authorized to assert
the privilege; such assertion would ultimately bs deemed
- the Prasident’s responsibility, particulsrly since psst
Prasidents heve perscnally assumed this role. /lthough
assumption of this raspousibility may imcresse the Presideat's
worklosd, the effect will bs substantislly lesssaed Dy the
invelvement of bath the Attorney Generzl and the Counsel to
the Presideat in the recommendsd procass; their review of

requests to assert Executive privileze should screen out
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unwarranted proposals snd mmém that the President i: wall-
advised in those instances which provide a legitimats basls
for the invocation of Executive privilegs.

We would suggaest, bowsver, that the approach takea
in the Nixon memorandum be wodified in several raspects.
First, we believe that the Presideant's directive on dxecu-
tive privilege should take the form of an Executive order
vather than 2 memorandum. An Exesutive order is s more.
fommal and more public directive, and these facrors would
more forcefully displey the Presidsat's commitwent to tho
policies contained in the order., Prectical coasiderations
also suggest that an Executive ovder is the best approsch.
Even today the Nixom memorandux is unknown in weny parts
of the Zxecutive branch; an ixaecutive ordsr would receive
more attention and would thereby largely aveid this probles,
The issusnce of an Exscutive order would also aveid the
questions raised about the coatinuing sffect of the Rixon
wamorandus after former President Nizon left office.

Second, we believa that the smphasis of the Nixon
memorsndun should be altered. While the Nizen wmemorandum
does adopt a policy of cocperaticn with Congress, its
focus 1s largely on the procedure wharsby disclosure may
ba denied to Congress. While say directive om Exacutive
privilege must necassarily devote some sttention to auch
mattars, we believe that the Nixon memcrandum should be
restructured to wuphssizs a policy of coopsration and ,
maxioum disclosurs and to stress that the procedures adopted
are to ensure thst the privileze is iaveked only whers
sbzolutely necessary. - ‘

. We would alsc suggest-that the Hixon memorsndum be
expanded in several minor raspects im ordex to proaote
groater harmony wich Congress:
- 1. The Hixon meaorandum sakes oo smtion of attespting
. o pegotiate with Congress ia order to arrive at & sclution
~ satisfactory to both Congress snd the iéxecutive braash.
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This epproach is necessary in order to avoid unnecessary
constitutionnl confrontations and is in fact often under~
teken by the sgencies involved. Ths directive :hwld in
soue way senction chis puctiaa.

2. The dirvective should mquim that Congressional
requests for information be hendled expeditiously bscause
delay 1n processing requests {s & mejor irritant to Congress.
We do not believe, however, that the asteblisbment of
spacific time fremes is zha bast way to handle this problem.
Oftan, such Jeadlines would be unrealistic 1f larze nuobers
of documents wera involved.  4lso, set time frames creste
inflexibilicy that could well bs comterproductive as tead~
ing to frustrate or to disrupt negotiations.

‘ 3. The directive should provide for the Prasident's

dacision to be in writing and to set forth the reesons for
asserting cxecutive privilege; whila this document msy be
sddrassed co the partinent department head, it should .
ultimately be made available to the Congress. While this
may often be what actually happens, the formal adoption of
this approsch ensures that Congress will be assured of the
President’s personal involveaent and apprised of the reasons
- for his action,

. Finally, we muw poiat ocut tmc tlu Nixon memoranduan
does not address certein othar issues that may srise i{n the
Exgcutive privilege context. In our cpinion, these Lssues
should not be formslly addressed in any directive that is
issued but should swait molu&im on & case-by-case basis.
They include~

'1. Song 81 on. Hadiutim:im
i3 sade in : mdm bemm ry Cm?nssz.ml rguu
and 2 cmrassi.ml denand for information. cally,
& si.:npia Congressional request for inforsation would not
raise an trecutive ar.tviuge issu& bacause tha privilcm
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need nanly be asserted vhere the Zxecutive would be under a
1egal duty to provide inforastion, such as in response to

& Coungrassional subpoona. However, past Administrations
have not relied on a distinction betwesn & reqguest asnd &
demand in determining whether to invoke dwecutive privilega.
This sppears tc us to have been 2 wise course of action and
should be contimued. To insist upen an approsch thet often
will require Congressicnal vesort to its subpoenn power will
lead,without much quastion, to the issusnce of subpoenas;
initiation of such & formel and public procedure will |
 compromise attempts at megotistion and will, in our opinion,
1ead to confrontations, both constitutional and politicsl,
that might otherwise bs sveided. It sesms far better to
kesp Congressionsl Inltistives on an informal basis as much
as possible so that the privilege will be asserted only after
negotistions have fsflad snd cmgrtss is s::m purm:zg its
~Fequast for the informstion.

' mde sjies. The mtmém does not
;Mrm what:hat m&mﬁw privilege may de asserted with
respect to information held by independent agencies; we
think it best to leave this question unresolved until it
sctuslly arises. While the issue has erisen infreguently
in the past, the Department of Justice has taken the posi-
tion thet ixecutive privilege is availabls with respect
to thoss functions of independent egencies that are execu~
tive or quasi-executive in netura. However, Congressional
spokesaen have ssserted that thesa agencies, as srms of
Congress, have no power to withhold information from it.
Morsover, any application by the ixecutive of Executive
privilege to these agencles would be viewsd as an extension
of that doctrine smd would produce #n unwelcome responss.
It thus seewms best to comtinve tresting questions in this
area on & casa-by-case basis and to eveid applying the
docttine hare until it becomes m:sury.
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anslysis.

3. Standaxds. The Hixon meworandum doas not spedify

_the standsrds to be spplied in evalusting & Congressional

request for information. We recommand that this spproach
be continued. Although the grounds for ssserting Executive

privilege ~- that & particular request desls with foreign

ralations, ailitary affeirs, criminel investigastions, or
intragovearumental discussions -~ have been pretty well
defined, an assertion of Ixecutive privilege should not
sod doss not sarely depend on whether certsin inforwstion

 £falls within these categoriss. Ratber, & datersination sust

be ande vhether disclosurs will be hermful to the nationsl
iaterest, and this necessarily requires & case~by-case

In addition, an nmt‘m astablish standavds bdased

on what is or would be legally required would be difficult

1€ not impossidle; such an endesvor would, in oxder to cover
the numerous contingencies, produce stamisrds so vague and
general &s to be ussless. Also, if standards were prescribed,

- they would presussbly resort to some form of a balancing

process beiwsen Congress' need to kaow sad the Executive’s

- need for comfidentiality. In most cases, attempting to

apply such & standard would be an exercise in futility be-
ctuse there is ne sascertsinable lezal test to evaluste the
compating interests involved. This iz trus because the -
concerns of both the Zrxecutise and the Congress sreilaxgely
political in nastre. Thess political considerations are
crucial to the determination whether to assert ixwcutive
privilege and should not, and in vedlity caanot, ba axcluded

- from the process by the formulation of “legail' standards.

1o sum, Congressiomal requasts for information and the
ixecutive’s response therato are an integral part of the
political process, subject to the political streagths and
wéaknesaes of each Branch, and they shouid ba ieic thac
way. ; —
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- Attached is 8 mpaseﬂ Esmuvc order uplmtma the
- suggastions ada harein. :

| Joha M. Harmon
. Acting Assistant Attorney General
~ Office of Lagal Counsel
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