|
® o .

 JMH:ESK:bb o o cc: Harmon
o - : T ‘ Kneedler - Destroyed
Gauf
Files
(Courtesy)
JUN 16 1977

MEMORANDUM FOR THE ATTORNEY GENERAL

Re: Political Affiliation and Visa Ineligibility

|

N As you may recall the Department was asked by Dr.
Btzezinski last Mareh to coordinate with the Department of
- State in the preparation of a report to the President on the
- subject of political affiliation and visa ineligibility. By
.+ letter dated April 11, you advised Secretary Vance of our
- concurrence in the State Department’'s recommendation that a
" relaxation of political affiliation criteria for visa eligi-
- bility be accomplished through adminiatrative action rather
thén by seeking legislation if consultations with congres~
sional leaders revealed that the prospects for enactment of
1ibaralizing legislatien were not bright.

By memorandum of June 1, Dr. Brzeziﬁski advised you
that the President has raviewed the State Department's paper
~and would like you and the Secretary of §tate to discuss this
‘matter with Senator Rastland and Representative Rodino to
~ sound out thelr vicws on the question of relaxing the polit-
- iecal affiliation criteria of viga inelig:bility.

"”Background"

. The main focus. of attention here is on section 212(a)
(28) of the Immigration and Nationality Act. That section
- generally provides that advocates of anazchy, terrorism, or
world communism, members of arganizations advoeating these
- doctrines, and members of domestic or foﬁeign cormmmnist par~
aties are 1neligib1e to receive immigrant and nonimmigrant
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visas and to be admitted into the United States. 1/ How-
ever, under section 212(d)(3), an alien who iz barred by
section 212(a)(28) may be issued a nonimmigrant visa and
be admitted into the United States temporarily as a nonim-
migrant if the Secretary of State or a comsular officer so
recommends and the Attorney General approves., At preseat,
the Department of State recommends waivexs in all but three
classes of situations in which an otherwise admissible alien
is barred by section 212(a)(28). The three categories of
persons on whose behalf the State Department does not pres~
ently seek waivers are:

(1) Communist officials travelling
to attend Unlted States party
meetings or on other party
business;

(2) senior officiales of Communist
narties in non-Commmist coun-
tries; and

(3) Communist labor representatives.

When the State Department elects to seek waivers, INS grants
them in the vast majority of cases. INS denials are gemerally
based on national security grounds, and the waiver procedure
therefore affords this Department an opportunity to screen

an applicant with Communigt party affiliations before a visa
is even issued to him.

The Administration is committed as a matter of policy
to freedom of travel, and the United States i3 committed to
freedom of travel under the Final Act of the Conference on
Security and Cooperation in Eurcope (CSCE) =-- the Helsinki

1/ An alien falling in these categories may receive a visa
and be admitted if his affiliatfon with a proscribed organi-
zation 1s or was involuntary or if the affiliation has ceased
and the allen has actively opposed its doctrines and programs
for five years.
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Agreement. There is some feeling that the provisions of
section 212(a)(28) making a person ineligible to receive a
visa or be admitted into the United States because of polit-
ical affiliation will be cited by the Saviet Union and others
‘as a failure by the United States to live up to the CSCE com=
mitment. t .

Amnng the ogtions that could be considered to insti-
tute a more liberal poliey at the present time are to amend
section 212(a)(28) to delete political affiliation as a basis
for visa 1neligibility (for nanimmigrants only or for immi-
grants as well) or for the State nepartment to adopt a more
liberal policy administratively for nonimmigrants by requesting
waivers for some or all allens in the three categories for which
waivers are not sought at the present tipe. Presumably, the
Department of Justice would be prepared to approve waiver rec-
ommenéations in many of these additional| situations. 2/
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Legislative Develqgment

Since your lettar of’April 11 to §ecretary Vance, there
_jhave been two legislative proposals addressing the issue of
-political affiliatiuu and visa ineligibiﬁxty

. McGovern Amendment

. , The first is. the so-called "McGovern Amendment’ to the
1=’om§.gm Relations Authorization Act for &978 (H.R. €6689),
_adopted without objection by the Senate Fore:gn Relations Com-
mittee,  The HcGovern Amendment provides that within 30 days
of receipt of an application for a nonimmiprant visa from an

' alien excudable from the United States "by reason of member-

ship or affilia:ion with a proscribed orﬂanization,“ the
Secretaty of St?te must either recommend that the Attorney
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2/ Of course, a relaxation of administrattve practice with

. respect to waivers would not eliminate ahy potential embar-

‘rassment that could result from mezely having the political

affiliation bas%s of visa ineligibility on the statute books.
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: General grant a waiver or certify in writing to the chair-
man of the Senate Foreign Relations Committee and the chair-
man of the House International Relacions!Committee that ad-

mission of the slien would threatan the Tecutity of the

United States. 3/ |

o The express purpose of the ﬁccoveLn Amendment is to
achieve satisfactory compliance by the United States with
the Final Act of the CSCE. The report on the bill states
' that the amendment would have the effectlof opening the way
for visits by aoffieieiz—of European Commynist party leaders
and Communist labor leaders without the executive branch
~ having tb make the politically difficult[individual decisions
" which might imply a change in overall U.S. policy toward Com-
‘munism. S. Rep. No. 95-194, 95th Cong., lst Sess. 13 (May 16,
,1977) It should be noted in this connection, however, that
the "proscribed organizations” that givelrise to visa ineligi-~
~ bility include not only Commmist-dominated organizationms, but
others, such as the Palestine Liberation’Organization.

_ .~ The McGovern Amenﬁment would accomplish by 1egislation
- the administrative policy proposed by the State Department of
- relaxing nonimmigrant visa eligibilicy standards by seeking
. waivers in additional cases. The amendment would not affect
" the discretion of the Attorney General to deny waiver requests;
-~ but as noted above, it has been the practice of IRS in the past
to issue waivers in virtually all situaticns in which they are
requested. Walvers are denied only on secnrity greunds ~- the
very situations in which the Department ot State would not be
required by the McGovern Amendment to request a waiver. The
alien would be ineligible to receive a visa or be admitted in
 these situations under sections 212(3)(27) and (29) in any
‘event. Theae sections relate to aliens Eoming to the United
-States to engage in espionage, sahotage,‘or other activities

-3/ There are a numher of apparent drafting problems with the
amendment. For instance it speaks in terms of the Attorney
‘General {ssuing a visa, when in fact the Attorney General oniy
"'grants a walver permicting the State Bepartment to issue a visa.
- Also, the McGovern Amendment would apparently not apply to in-
dividuals who advocated anarchy or Communism but did not belong
. to a proscribed organization.
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which would be prejudieial to the public interest or would
endanger the national security. Ineligibility under sectilons
212(a)(27) and (29) cannot be waived.

Because the licGovern Amendment would not affect the
authority of the Attorney General under axisting law toc grant
or deny waivers recommended by the Department of 5State, the
Juatice Department would retain fhe ability to sereen appli-
cations recelved from members of Communist parties and other
organizations covered by section 212{(a)(28) to determine
whether the visa should he denied on national security grounds.
The FBI and the Criminal Division have stressed the importance
of this screening function. The McGovern Amendment would thers-
fore not appear to be objectionable to this Department’s in-
terests.,

However, it seems reasonable that Senator McGovera and
the 3enate Foreign Relations Committee assumed that the Justice
Departnent would continue current practice and approve walver
recommendations in virtually all casges in which the 3Secretary
of State would be required to submit them. If section 212{a)
(28) is to be wailved in all cases axcept those involving na-
tional security (in which cage the alien would be imeligible
under sections 212{(a)(27) and (29) in any event), there may
be gsome question whether section 212(a}(28) should continue
to be applicable to nonimmigrants at all.

1f some arrangement could be made for advance screening
by the Department of Justice of all nonimmigzrant visa appli-
cations from persons who are members of or are affiliated with
certain "proscribed organizstions,” deletion of nonimmigrants
from the coverage of section 212(a)(23) altogether may be
warranted.

The bill containing the }McGovern Amendment has been
reported to the full Senate. The b1l1l as it passed the House
did not contaln a comparable provision. ¥We were informed by
the Department of State that Senator Zfastland is attempting
to hold up floor consideration of the entire bill because of
the McGovern Amendment, presumably because he views it as an
encroachment upon the Judiciary Committee's and his subcom-
mittee's jurisdiction over the Immigration and Nationality
Act.
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The June 1 m&morandum from Dr. Brzezinskl states that
' .the President is not ready to commit himsel‘ to a specific
course of action but that he. is leaning toward favoring the
ﬁccovern Amendment. -

,Drinan 3111

‘L : Gn April 9, Congrnssman Drinan introduced H.R. 6308,
which would amend section 212(a)(28) to eliminate visa in-
eligibility based on political beliefs and associations,
except for ineligibility based on advocaey of terrorism or
membership in a terrorist organization. | The McGovern Amend-
ment deals only with nomimmigrant visitors, but the Drinan

-bill would apply to immigrants as well. |

‘The prospects for the Drinan billlare not known at the
present time. However, as the State Deuartment has pointed
~  out, it will probably be controversial because it would per-
~ mit the {mmigration to this country of p%rsnn* who currently
advocate Communist doctrine or are currently members of Com-
. munist organizations. Because politicaﬂ belief and affili-
- ation would be deleted as a basis for ineliclbllity, thera
‘would be no statutory basis under the Drlnan bill for the
Justice Department to screen members of‘Ccmmunist organiza-
_*ions ior possible uecurlby sroblems nefore a visa is izgued.

Steps to be taken

43 mentioned earlier, Dr. 32”521ﬂ§ki has advised that
the President has requested you and becretary Vance to dis-
cuss this matter with Senator Zastland and Representative

" Rodino. I understand that Secratary Vaﬂce believes that you

.and he should meet with Senator sastland and Representative
‘Rodino on the issue. While it mizht befaossible for Secre-
tary Vance to make the necessary contacts by himself after

~ talking with you, this may oot be entirely satisfactory be-
cause it is the Chairmen of the Juéiciary Committees who will
-be contacted and because the administration of the Immigration
and ?atioaality Act 43 cenerally your responsib*lity,

: -Secretary Vance will nrobably be}snea&inr with vou in
- the near Future to d*scuss arrangements for discuasioqs with
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CONPIDSRTIAL

Senator Eastland and Representative Rodino to sound out their
views. A copy of suggested talking points prepared by the
State Department’s Bureau of Security and Consular Affairs
for use in conversations with Senator Eastland and Represen=
tative Rodino is attached. The talking points listed appear
to be satisfactory, although I recommend that you make some
mention of the Justice Department's interest in screening
visa applicants who are members of proscribed organizations.

Jobhn M. Harmon
Acting Agsistant Attormey General
Office of Legal Counsel

Attachments (7)
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