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MEULTRA

Benjamin R, Civiletti
Assigtant Attorney General
Criminal Division

We hava reviewed tha letter from DCI Turner to Senator
Inouye conceraing the discowery of certain documents relating
to the MKULTRA program. Om the basis of the information con-
tained therein, as wall as the published information concern-
dng MRKULTRA in the Rockefeller Commission Report and the
Report on the Select Committee to Study Governmentasl Operations
with respect to Intelligence Activities (''Church Committae

- Report"), S. Rep. No. 755, Book I, 94th Cong., 2d Sess. 339~
411 (1978), it is our couclusion that it would be difffcult,
1f not impossible, to obtain criminel convictions unless sub-
stantisl new evidence is uncovered.

The only criminal statutes which wa balieve could en-
compass the MXULTRA progras are 13 U.S.C. §§ 241 and 242,
These statutes havwe besn construed to require a specific
intent to deprive & person of a fedexal right made definite
elther by the Constitution or the laws of the United States
or by decisions interpreting them. See Screws v. Unlted

as, 326 U.S. 91, 101-7 (1945); Nillisms v. United States,

1 U.%. 97, 100-2 (1951). This requirement of specific
intent {s didffcult to establish inm any case, and 1s nade
aven more 30 in this particulsr situation by the passage of
time, the fact that normal records were not meintsined, szee,
8.2, , Church Comnittea Report at 405-6, and the destruction
of many records im 1973. The racords described im DCI Turner's
letter do not appear to be of much help in this regard, since
they are mostly financial documents and accordingly are
probably of little relevance to the problem of specific in-
tent. :
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Another problem here 1is raised by tha statute of limits-
tions, The period of limitations for this sort of prosecu-
tion is five years, 18 U.S.C. § 3282; since all MRULTRA
activities ceased in 1964, the statute would appesr to bar
prosecution, The destruction of the records in 1973 might
provide the basis, on a theory of continuing conspiracy,
for a finding that the statute was tolled by this subsequent
act in furtherance of tha conspiracy. See United States v.

Pigatmzd. 462 F.2d 678 (2d Cir. 1972); United States v. Nowak,
.

134, 139 (7th Cir, 1971); United States v. Hickey,

360 F.24 127, 140-41 (7th Cix. 1966). ‘ny such approach,
however, must be founded on a demonstration that the conceal-
ment of the program was a part of the originsl plan; it is ‘
not suffi{cient for this purpose to show merely that tha particte
pants kept the conspirecy secrst and took steps to bury its
traces, Grunewyald v. Unlted States, 353 U.S. 391 (1937);
again poses problems of proof which would dbe difficult to
esteblish. .

: Of course, the destruction of the records could itself

bs the basis for a criminal prosecution, sither ss misprison
of & felony, 18 U.S.C. § 4, or as conduct rendaring one an
sccessory after the fact, 18 U.S.C. $ 3. Resort to these
statutes, howevar, may sexclude some with responsibility for -
the MKULTRA program and may encompass some with no involve-
ment in that program. Morecver, problems of proof also occur
under these statutes. Ths government would havas to prove,
first, that the MEULTRA program involved criminal activity,
'g_g%- v. Ugited States, 356 F.2d 407, 409-10 (9th Cir.
1966), and then establish that the defendants acted with
knowledge that & crime had been comditted., 1d.; Hiras v.
United States, 354 F.2d 4, 7 (9th Cir. 1965).%/ A prosecu-
tion under these statutes thus raises soma of the same sorts

*/ It 1s slso possible that, in view of the evideatepurpose

of 18 U.5.C. 85 3 and 4 to aid in the detection and prose~
cution of crime, a court would hold the statutes inapplicable
to conduct tsken after the statute of limitations had expired
with respect to the underlying criminal activity. This could
bar a prosecution for action takea in 1973 to "'cover wp"

. activity which ended in 1964,
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of proof problems discussad with respect to 18 U.8.C. §5 241
and 242, snd must further desl with the fact that all records
imown to those involved were not destroyed. These factors
could, in the absence of the development of further evidence,
well justify a conclusion that & prosecution was no:t warranted.

The destruction of records ¢could also constitute a
violation of 18 U.S.Cs § 2071, which prohibits the willful
and unlawful destruction of goverament records, The purpose
of this provision i3 to prevent conduct which deprives the
governmeat of its use of documents, United Statesg v. Rosgper,
352 F.Supp. 915, 919-20 (S.D. N.Y. 1972), and that purpose
cannot be said to be inapplicable hers. However, to prove
s violation of this statute the governmeat must establish
that the defeandent intentionally destroyed xvecords with the
knowledge that he was breaching the law. See United States
v, Cullen, 434 F.2d 386, 391-92 (7th Cir. 1971); United States
v. Moylsn, 417 ¥.2d 1002, 1004 (4th Cir. 1969). This element
may be difficult to establish, since the disposition of
federal records is largely left to the head of the agency,

44 U.8.C. § 3105, and DC1 Helus personally authorized the
destruction of the vecords in this instance. '

DCI Turner reports a "possible improper contribution”
involving an ostensibly private donmation to a privats medical
{institution which resulted in a matching grant of federal
funds, This occurred over 20 years ago, and accordingly
any prosecution would most likely ba barred by the statute
of 1imitations., Moreover, the CYA's General Counsel apparently
concluded that this donation was lawful. '

In conclusion, in light of the difficulty of proving
any offensa with raspect to the MKULTRA prozram, the gole

. possibly criminal act is the 1973 destruction of records.

That act wes crimingl only L{f it wes undertaken with the
intent to conceal a crime, or with recoganition that the
destruction was \nlawful., Whether the original MKULTRA pro-
gram involved criminel conduct and whether the destruction
of records was part of an atsespt to concsal that criminal
conduct are both essentially questions of fact which will

be extremely difficult to resolva on the basis of the
evidence which is now obtaineble; the same is true as to the
partiss' Imowledge of the legality of the destruction of the
records. Howsver, at lsast & review of the records which
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PCI Turner has made available to Justice and a preliminary
1nvestigation of the circumstances surrounding the destruc~
tion of other records inm 1973 would appear to be called for

1€ for no other reason than to determine that thers is in
fact no evidence of a8 prosecutable offensa.

John M. Harmon
Assistant Attorney General
Office of Legal Counsel




