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-~ In accord with your request of August 29, 1777, we have
revieved the form and legality of the proposed revised zuidelines
for administration of Section 5 of the Voting Rights Act, 5 U.S.C
1973¢ (1975 Supp.). In our opinion, before this material is
subnitted to the Attorney General, certain modifications should
be considered. The first part of this wemorandum discusses
several major msd;ficatians or legal issués. The second part
discusses other legal issues. The third part lists typog graphical
errors -and auggastﬁ a number of stylxstic changes.

1. a}or‘modificatians or issues.

a. ou@mary far Feéeral Register

_ The proposed Federsal Register notice includes a brief
summary and a table showing the relation between sections of the
proposed guidelines and sections of the existing guidelines,

28 C.F.R. part 51. There is, however, no discussion of the sub-
stance of the proposed guidelines. We suggzest that such a

. discussion be added to the Federal Register notice. It should

" identify and explain the most significant aspects of the proposed
revision of the guidelines (e.g., specifying that political -
parties and "pclitical subunits™ are subject to Sectiom 5).

Such a discussion would assist coverad jurisdic:ians and other
interested parties in their evaluation of the proposed revision.

b. Chanmas affectingulaa u@ge minority “rbups

Tha provisions of the Voting Rights Act cancernin“ ‘
coveraae distinguish between (1) jurisdictions whose coverage
is tied to discrimln&tinn on account of race or color and




(2) those whose coverage is tied to contravention of Section

L H(£)(2), 42 U.S.C. 1973b(£)(2) (1975 Supp.), which prehibi:s
denial of a person's ri; ght to vote "because he is a meumber of

a language minority group." Under Section 4(a), 42 U.S.C.
1973b(a) (1975 Bupp.), & juxisdictien in the former category
‘could obtain termination of coverage by establishing that, ‘
during the requisite period, ne test oxr device 1/ nad been used
- for the purpose or with the effect of discrimination based on
race or color. On the other hand, jurisdictions covered as a
result of the 1975 Amendments may not securé termination of
coverage unless they make the additional showing that no test
or device (including the practice of conducting elections
“solely in Pnglish) was used in contravention of Section 4(£)(2)'s .’
prohibition against iiseriminaticn based upon mmmberahip in a ‘
Ianguaﬂe minority zroup: :

: Qewardin& aection 5. as amea&ea in 1975 it is not clear
whether the two categories of jurisdictions are to be subject
~ to the same standard. A daclaratory judgment preclearing a
‘change in voting laws is to be issued if the jurisdiction estab-
lishes that the change “does not have the purpose and will not
have the effect.of denying ... the right to vote om account of
_ race or coler, or in contravention of the guarantees set forth
in Section 4(£)(2)...." 1In order to obtain preclearance, must
a jurisdiction whose coverage is tied solely to racial discrini-
natian show that there is no violation of Section 4(£)(2)7 1f
so, what does such a showing entail? Does the leglslative
histury of tha 1275 Amaﬁéments deal with these questions?

Because ail or almost all "language minnrity graugs are
also groups ﬁefined by r&ce. the faravoing issues may ﬁot have

1/ Regarding jurisdictiaaa covered under the 1565 Act or the
1979 Amendments, the applicable definiltion of "test or device”

is that set forth in Section A(c), 42 U.S8.C. 1973b(c).  That
definition does not encowpass the practice of conductin# elections
. solely in Pnglish. The latter concept was added in 1975, see
Section 4(£)(3), 42 U.S.C. 1973b(£Y(3) (1975 Supp.), but applies
only with regard to determinations concerning voter partici?atica
in the 1372 presiéential el@cticn
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practical significance. 3Still, there may be a difference be-
tween (1) discrimination based on race or color and (2) violation
of Section 4#(£)(2). 2/ The language of the Act may suggest that
ordinarily the latter violations involve failure to use minority
languages in the voting process. If so, how, if at all, does
Section 4(£)(2) apply to jurisdictions which are not subject to
the Act's bilingual requirements? :

We have not attempted to resolve these issues, but we suggest
that you consider them further. Many sections of the revised
guidelines refer to language minority groups. &.g., §51.26(d)

[p. 26]; 851.39(a) [p. 35]. 1It might be advisable teo make clear
in the guidelines whether or how the minority-language provisions
. apply to juriadictions covered solely on the basis of racial

. discrimination.

e. Coverage'of political,pafties

The existing guidelines do not address the natter of
the applicability of Section § to actions of political parties,
Proposed §51.7 [p. 13] would do so. It reads, in part, as
follows: - ’ ' ‘ o

To the extent that a political party acts
undex authority explicitly or implicitly granted .
by a covered jurisdiction ... and to the extent
that a party conducts public electoral functions,
any change affecting voting effected by a pol##ﬁcal
party is subject to ... Section 5. ¥ * % SRS

- Because of the broad range of political—pafty:ac&ivities
- which might be regarded as '"changes affecting voyigg.?‘ﬁ?

\\
N

2/ Suppose, for example, that a county in Alabama has @ sizable
Spanish-~heritage population, dut such persons account fox less

than five percent of the voting-agze citizens. The'cﬁunty“@s to
have an election on a bond issue and it adopts an ordinance pro-
viding for the posting of English languapge notices and explanations
throughout the county. There is no basis for holding that the
ordinance has the purpose or effect of racial diserimination. .
Still, Spanish-heritage persons who can read Spanish but not ,
English Mmight assert that the ordinance violates Section 4LE)(2). -
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suggest that §51.7 be clarified. len is authority "implicitly
granted” to a political party by a state or subdivisien? What
1s the meaning of "public electoral functions™?

Ve suggest that ezamples be given of party activities which
are subject to Section S and those which are not.

Another issue is whether §51.7 is consistent with the
decision in Williams v. Democratic Party of Ceorgia. In that
case, a three-judgze court (which included Judge Bell) held that
Section 5 did not apply to a state party's rules for the selection
of national convention delegates. The decisfion of the district
court, Civ. Action No. 16286, H.D. Georgia (1972), was affirmed
by the Supreme Court, 409 U.S. 209 (1972). Would proposed §51.7
apply to such party rules, or is the Villiamg~type situation one
in which the party’'s action is not authorized by the state?
Under what circumstances is selection of national coavention
delegates a "public electoral funetion"? o '

1f proposed §51.7 would eall for a result different from .
that reached in Williams, what is the justification for differing
with a decision affirmed by the Supreme Court? Is there a basis
in the legislative history of the 1975 Amendments for adopting a
different interpretation of the statute?

2. Other legal issues

The remaining issues are discussed, by section, in numerical
order. :

a. Political subunits, §51.6 [p. 12] - We agree that
political subunits (e.g., cities) within a covered jurisdiction
are subject to Section 5. Of course, an adverse decisign on
this issue by the Supreme Court in the Sheffield case 3./ would
necessitate changing the guidelines. :

3/ United States v. Board of Commissioners of Sheffield,
‘Ho. 76-1662, 1977 Term (argued on October 11, 1977).
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" b.  Court-ordered c%anges 851.16 {p. 1%1 - Shaulé this
seetion state explicitly that chaagea orderad ﬁy a sﬁate caurt L
are subjeca o Saetian S? : .

- Ehat ia ‘the ﬁractiee cf the &e?artmmnt regaréing a ehange
- which, during the 60-day period, is the subject of & Fifreenth
_Amendment or Voting Rights Act suit in a federal court? See :
‘Georgia v. United States, 411 U.S. 526, 533, footnote 6 (1973).
- Should the practice followed in such sitaatiﬁna be diseua$eé in
- tha guid tnas? v R S

e, ?atty aa&in? a subm&saion, 551 21 {p..zﬁl - seetian 5

k{>ra£ars to subm&ssian of changes in voting laws “by the chief

- legal officer or other: aﬁyrapria:e official of ... [th@] State
or subdivision.” Proposed §51.21 would provide, in addition,

. for submission "by any other authorized persom on behalf of .
 the submitting authority.” 1Is it proper to go beyoad the statute

.7 in this regard and to germit submissiana by pers@ns wha are mot - - .
_;;thblie officlals? R . .

_ é. Reqnira& contents cf submissmons, §§1 25 [§.‘ 221 -

' This section would expand the list of items requized to be in-

© cluded in all submissions. Regarding non-complex changes,. is
,it grogar to impeaa tha adéitianal requiramaats?

L e. Csnfié&ntiality ef inéiviéuals aames, §51.2?(d)
- Ip. 29] - This section states, as do the present guid&lines
(28 C.F.R., §51.12(e)), that the Department "shall comply with

- the request of any individual that his identity not be disalesedfff"
. ‘outside the Department.” Ordinarily, the names of persons who
~ wprovided information regarding a change in voting laws could be

withheld under Freedom of Information Act exemption (6) oxr (7),
~each of which covers cgrtain &igclosuras gonatituting an un-.

"jwiwarranteé.invasian of personal privacy. 5 U.S.C. S52(b)(6), (7) .

(1975 Supp.). S§till, in some circumstances, the Department
might be unable to claim an exemption for the identity of such
- persons. Accardinply, we suggest that the following clause be

‘added to the fitst sentence of §51.27(d): ~*To the extent per-.

. mitted by the Freedom’ of Information Act, 5 ¥.5.C. 552,". A

- similar eh&mga should. be aade in the secené sentence of §51 é?(é):
;‘IP- &23 ' : : S : ,
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£. Supplementary submissions, §51.37 [p. 34] - This
section would state that whenever a submitting authority pro-
vides documents and information supplementing a submission, the
60-day period will be calculated from the receipt of the sup-
plementary information. Are there any limits on application of
this rule? Would it not be proper to provide at least for a
de minimis exception? That is, the guidelines could state that
the providing of aupplementary infarmatimu of minor importanca
- would not affeect the running cf the 69-day peried.

3. Typographical errors; stylistfc changes.

a. Federal Register nétiée [p. 4] -~ the list of statutory
citations need not include “"Pub. L. 94-73."

b. Table of Contents [p. 6] - In the heading of Suﬁpart

., suhmissions" shoul& bhe "Submissions."”

e. &uthcrity [p. 7] - ?he reference to "Pub. L. 94-7 3"
should be omitted.

o ’1d; §51.“(j) [p. 11] - In the first sentence, "are“ should
e "is*.

o

e. §51. 7€c) [p. 12] ~ In the second sentence, ""staff of
the Civil Rights Division of" should be deieted

- £, g§S51. ll(b) [p. 15] - The phrase “the informing or
asaistina of citizens in registration or voting"” is awkward.

g. §51.19 [p. 19] - This section should be broken into
two sentences. ‘

h. §51.23 [p. 21] - The last sentence should read: “In
- other circumstances, a jurisdiction may withdraw a submission
-only 1if it shows good cause for such withdrawal.”

_ 1. §51.28 [p. 29] - Iu the heading, "communications” is
,'miaspallad ' o




) o ‘ . : - .
B u

e

j. '851.36(b) [p. 34] - The first sentence should state
- who is to take the steps to provide public mauiee{

. 1. A@g&mdix Iy. Aé} - The yarenthatical se&t@nca after :
© the listing of Arizana should say "The following Arizona
eaaatxes PN S o -

. w&Vid Farblestana haa éiscusaeé most af our suggestiaaa for
 subatantive change with David ﬁuater. FPlease let us know if you
would like to discaas xurther any of the matters we hava raised

'<Af:er ‘you hava eansi&ared our suggesaians ‘and mada any
‘changes you deem appropriate, please return the material to our

. . office for review and submission to the Attorney General. Afte:

-the Attorney General has approved the proposed guidelines, we
‘aill sand them to che Fﬁéeral ?agistar. o .

B Leﬂn leau . ‘
o, ﬁeputy Assistant Attorney G@neral
SR foice af u&@&l Counsel -




