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Pat Wald told me, in connection with her testinny on the ERA
extension, that Senator Hatch knows that you disagree with our opinion
with respect to the power of the states to withdraw their prior rati-
fication of the Anmndmnt. You have some distinguished campany on that
point. Professor Charles Black has testified that if the ERA approval
period is extended, then the states which ratified prior to the exten-
sicn have the right to rescind their ratification. He cites no
authority for his position.

There is no doubt the ouestion is a close one and ultimately
it will be for the Coxress to decide, if the 38th state ever ratifies
the ERA. We have concluded, based on the discussins at the Constitn-
ticnal Convention and Madisoan's statements during the original ratifi-
.cation process, as well as the history suzrmrnding the ratification of
subemquent aePiIbents, that the states have no power to withdraw a
prior ratificbtion. mmver, we are also of the opinion that a later
Congress may take those attempted recissions into account in detensining
whether the time period between approval by the first and the 38th
states was such that there was a sufficiently ntporaneous vote of
approval by three-fourths of the states to constitute valid ratification.

W discuss this aesticn of recissicn in the section beginnring
on page 28 of the attached opinion. thile I am not certain that I can
convmince you, I would like you to see the line of authority and reasoning
which cvwinced me.
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