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Re: DCID 1/14 Adjudication Policy and Guidances~
Hcmoaexualit:y as Bdsis for Dénial of Access
- to SCI .- A .

-

This office has reviewad for Iegali.t:y ‘the sec::ion of the
proposed "DCID 1/14 -Adjudication Policy snd Guidance,'" that -
would provide guidance to individuals charged with det:emining
whether to isiue approvals. for accéss to sensitive compart=
meated information (SCI) with respect to "Homosexuality and.
Sexual Perverdion." Under the proposed guidelines* ’

-SCI access should not be granted when the
~ subject is an admitted homosexual or when
" the evidence indicates the 1ikelihood of

hamosexual dets in the future.

He conclude that, iu the abgerce of an articulatcd rational
nexus between the per se denial of access to homosexusls and
the protection of SCI; a denfal of access based on admitted
homosexuality glone would ot withstond judicial scruting.
The government may, however, veview the particular conduct of
individual spplicants and deny gecess to SCI to homosexuals

vhase individual behavior suggests a rational basis for the - -

denial of access,

: Begause government protection of SCI- :is manifestly a
eozpelling inteorest, access may lawfully be denied in any

particular case based onr individual cenduct, a negative assess~ '

ment of which 15 rationally related to the goal of protecting.
SCI. Thid rule would apply even to dindividual conduct in a
constinutionany protected area, e.8., marriage to a foreign

agent, if the judgment of pptential compromise has an articul~ -

able rational basis. As wgitten, however, the rule with

tespect “to admitted homogexuals excludes case-by-case analysis,

_and must be defenaed as a per se bar. Wo. justification, for
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imposing sw'h -2 boar would seen tn exist, esgecmny in view of
‘the guidelinga® approach with respect to 2ll other criteria,

. which ia nearly every case leaves some lezway for indiviéuauzed'
asaassmms: and diseretion. 1/ -

-«

Fedéral courts-have repeétediy held, xaith respect to
federal wegulations governing perannnel- decisions, that the
oparation of such resulatione must wanifést some Mratfonal
nexusY with the objectives of government gexvice. Doe. v
I-Ianegt:on, 566 ¥. 2d 263, 272+3 (D.C. -Cizr, 1977), Horton v, Msag,
417 F. 24 1161 (B.C, Cir. 1969); Scott v. Macy, 349 F. 28 1682
- (DC. Cix. 1965), opinion after vemand, 402 T. 24 644 {n.c. Cir,
1958), Dew v. Ralaby, 317 F. 24, 582 (b.C. Git. 1963), Qﬁ!‘t-
denied, 379 U.S, 951 (1964). ‘The rationel nexue requirement
has been imposed o a matter of federsl “administrative common
law,” although the Due Procest .Clause of the Fifth Aumendoment,
especially as it incorporates standards of equal protection -
-developed under the Pourteenth Amendment, Hampten v, Mow Sung
Honp, 526 U.s. 88, 100 {1976); Buckley v. Valea, 424 H.S. 1, -
93 (1.9?6;) » would algo appent to proseribe administrative dige

cripinations not predicated on. some decionstrable rationsl basig.
The P.C. Clrcuit Court of Appenls has acknowledged the applicas .
bility of the rational xelation-test in-tho ,,cntﬂxt of security
cleavonce dedisiens, Gayer v. ‘ichiesinaez, 490 F. 24 750

(Dgﬁ. C£‘£¢ 19?3): ) - -

: The proposed guidalines» would egtoblish an automatic dis-
qualification for admitted homosexual candidates: Such 8 vegus
lation, to withgtand scrutiny, tust be rationnl both as a. :
policy towards homosckuals, and with respect to thoe disctiminge
tions made in the suidelines botwoen hompgexuality and other
fortz of sexual sonduct or unlawful behaviox., As the guidalines
are written, a candidite’s heterosexial mlationshipa and

_j “Ta sooe i.nstances, :oem for judgmnt: is in!xarenf: dn tha
natyre of the criterion itself, BBy digloyalty, financial
i:respausibility, psychosis, In other imstances, some dlscre-
tion is permitted exprassly by the guidelines; siote that a prior'
conviction for 8 serious offense, even a dexual ofzense, iﬁ ol
a g_____ ge bas:‘ to ageesg. - -
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conduct may, in a paxticula: cnse, be the basis. for dcnial of
access. Similarly, conviction for a criminal offense may xa-
sult in a negative adjudication., However, in no case other,

. than admitted honosexuality do the proposed criteria créeate’
an irrchbuttable presumption that aberrant sexual conduct o
unlawful conduct renders an individual an unacceptable security
risk, No basis for this discrimination appesrs in the proposal,
which elaborates at soms length, in deseribing the adjudicativa
process, seg pp. 2-3, the need for caseeby-case anslysis.

X Although no court has squarely decided the question, the °

- - Lénguage of D.C.. ﬂirtuit opinicng makes it highly unlikely theb

~ an exécutive ageney's determination that howosekuality is per -
e, irmoral would establish a oufficient rational bapis for the. -

~regulation, cspecially. given the lecway afforded by the pufdé~
lines for discretion in other areas of presumptive, immorality.
In Rorton v. Macy, 417 ¥, 24 1161 (s.c. Gir. 1969), the court .
pverturned-a civil service employée's dismiazsal that had been
predicated in part on the esiployec’s alleged homosexual con- -
duct, The court squarely rejeoted thé contention that the
agserted immorality of homodesusl rolati onships established
an adéquate basis for discharging employeos-under Civil Service.
regulations, Id., 417 F. 2d at 1165-66, Although the court
.was there interpreting the stdtutory requirement for discharge -
ohly for cause, its longuage was not s¢ ldmited, Similarly, 4n -
Seott v. Mooy, 349 ¥, 24 182. (0.C. Cir. 1965), the .court said .-
With réspest -to a candidaté for federal employmant:, who had
been :'ejected because of his homosexuality:

The Commigsion excluded appellant fro:n public .
exployhient bocause it concludsd thot he had engaged
© in "immoxal epnduct,” ...The stigmatizieg conelu~. .
sion was sugparted only By statements that appellan}: I
wig 2 “hompsoxual™ and had engaged in “homogexual .
> conduct." These terms have differént meanings for
different people, They therefors requixe some
specification, The Commission Bast at least specify
the conduct it '£inds immoral' and state why that
conduct related to Yocdupational Competerice oy fﬁ:*
. ness” especiaily since the ﬁommissian's action
involved thg gmvest: condequenses. -

Id.; 349 F. 2d at 184-5 (fcomot;ea omitte&).
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THe roported decision tiost closely in point factually with

yebpect to. SCIL accéss is Gaver v. Schlesinper, 490 7, 24 740
(0. Cir, 1973), in which the court overturned throe Depart-
ment -of Defense decisions to revoke the security clcaxances of
defense. contractor employeés bechusa of, their Homosexuality,
~ The court did not reach the queéstion whether the Department
~could lawfully hHdve: established homosexuality dd a bar o
security clearances, 2/ finding inmstead that no such zule
existed within thé departuent and rdquiring de nove individusle
dzed determinations based only on questicns-permissibly asked -
- of employces under Executive Order 108655 3 C.F.¥, [1959-1963 __
- Comp.] 398, os amended; 3 C,F.R. at 83 (1972). The court sald
- in interpreting g Department of Defense. regulation substantis” .
- ally similar o the deseription of "Adjudicative Process™ 4n - -
the proposed DCID guidelives, 32 C.F.R. §155.4(c) (1972) 3/:

" . Whst 1s woquired 4s thit every application for
" £learance must. be corsidered ia its particalay

"2/ ‘The District Court had intérpréted.the Department of Defensa . -
eriteria. and practice ag. dstablishing a bar, avd voided the bar
. &8 irrationsl for latk of any rational conngctidn betwoen homos
- ‘scxuality por se-and the abiliey o safepuard classified .-
inforiation. Wentworth v, Lalrd; 348 ¥. Supp. 1153, 1155
(0.B.C,. 1972). . ’ - - : ‘

3= The conduct desgribod in § 155.5 may, In the
©_.lighti of 81l the gurrounding cirvcudstancas, be the
bagis for deénying ox xevoking & clearanceé, The
conduet varies in implication, degree of serdous=. - -
nesg and significance depending upon gll the factoxrs
a particular case, Therefore, the vltimate .deters
wingtion sust bé an oerall common vensg vue based
upon 81l the information which may properly be con=
gidered tmder this part including, but not limited
to, such factors as the following: The seriousndss

of the ccondick, its implications, its recency, the -

motivations for it, the extent to which it was -
voluntdry and undertaken with knowledge of the
elreumstances involved and, to the extent that it
can be estdmated and is dppropriste 40 a particular
case, the probability that it will continie in the -

Eutuys., . : , .
- 32 C.F.B. § 155.4(e) (1972). . -
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~ factusl setting .... A8 in other decigions of
- importance ‘the bearing of particular conduct

upon an iscue to be decided tust be left to & -
rational appraisal based on ralevant ‘factg. The.
detezmiuatim in these cases of security clearanc;z

- s is a judgmental one based on "over-all comuon
genge,’™ and is to be explained in such manner that
.& zeviewing court may be gbld to discorn whethor
there i3 a raticnal connection between the. facts
rclied upen and the conclusions drawn. Lo

- Gayer v, Schlesingdz, 490 F. 24 at, 750-L (footnots omtikeds U

Such individualized “rational appraisald'would bé as lawful-~~ -

. and appropriaté with xegpact to6- homosexiial candidates for SCL

- ¢learance as they are with ragpeet to Department of nefensah
contragtor employces. Convergely,- in-the absence of an ‘
articulated rational bagis for n bar, we conclude that a ecours

_ would find individualized consideration £or 58I accoss come ~

pelled by the caso-by-case approach elsberated in the preable
sections of the adjudicetion guidelines; as weli as by the -~ -
“mtional nexug™ teat: discuaseé abnve. o

o ‘aa have no doube that in a paraiauiar case, t he sexual -
history or practica of an sdmifted homogexual, Tike the Bexual
behavior of a givon heterosoxusl, may mflect adversely on his -
“or her stability or discretion, ond can provida tha bagis for -
a denisl of SCI aceess. Furthefmore, a rational basis for
denial exists where the subject objécts to the.disclosure of
his homosexuality to his family or close associates, since he

 wjould presutiably be more susceptible to blackmail or to similer

duresg. We conclude, however, that casc-by-cage analysis ia -
ngcessary, and that tho. regulations should be ravised t6 pemit\.\___u
- guely éiacretion.{ An adﬂeﬁdum prgposing such a revisioxi is-

. attached. -
’ - I.axry A “Hammond
“E . neputy éssistanb,automey General,
Cor T . office of Lega}. Coungel =
" Attachment - - T e T
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_ ADDENDUM - -

" PROPOSED REVISIONS OF GUIDELENES ON @ -
- . TOMDSEXUALIIY AT COHABITATION ~ 7

L
]
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-, 2. 'In eéxanining cases invelving alleged or
admitted scts' of hompsezuslity o Scxual pexver~
sfon, it is edsential to-considexr the.degree to
which those acts reflect on thé stability,
character, and discretion of the subject. The
adjudicator should consider whether the acts in-
volved were fransitory or indicative of the - ]
subject's continuing pattern -of behavior. &CI~ - -
pecess should be denied when in 1ight of 41l avail-
able cvidence concerning the subjéct's histoxy of -
sexual behavior, it appedrs that his or her accéss
to: §CI would pose & risk to the matiomel security,
Admitted or alleged homosezuality, oxr the likelihoeod
of future homosezual acts, in and of themselves,.

‘are not bars and do not constitute bases for pecur~ .
ity disapproval, but may be considezed as factors:

4n determining an individusl's susceptibility to
undue. influence-or duress, s T
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