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o CD CD 1/14 Adjudication Policy and Guidance-
Homoseusality as Basis for Denial of Access
to.SCI

This office has reviewed or legality the section of the
proposed 'DCID 1/14 Adjudicatfion Policy and Guidance, "that
would provide guidance to individuals, charged with 4etermining
whether to issue approvals for access to sensitive compart-

anited information (SCI) with respect to- Homosexuality and
Sexual. Pereraion." U'nder the proposed guidelines:

-SCI access should not be granted Ihen .the
subject is an aadmittRed homosexual or when
the evidence indicates the likelihood -of -
homosexual acts in the futurep

We conclude that, in the absence of an articulated rational
nexus between the pey s denial of access to homosexuals and
the protection of $Cj a denial of access based on- admitted
homosexuality lone would not withstand judicial scutiny.
The government may, however, reviei the particular conduct of
individual applicants and deny eces#s to SCI to homosexuals
whose individual behavior suggests a iational basis for 'the
denial of access.

Because govornerit protetion bf SCI is maneifestly a
-o dpelling interest, aceesa may lawfully be denied in any
particular case based on individual conduct, a negative assess-
ment of' hich is rationally related to the goal of protecting
SCI, I. Tp rule would apply even to individual conduct in a
constitutiqonally protected area, , ;, marriage to a foreign
agent, -if the- judgment of potential c6mpromise has an articul-
able rational basis. As witten, .however, the rule with
respect to admitted homosexuals excludes csse-by-case dialysis,
and must be defended as a pr sge bar. 'No justification for
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1posinb stih bar wo u ld- eveam to -exist,, 'Ospecialty in vimt of
the eu adees' approach ik4 waspect t* ll otthor driteriat

* ;lcuh In nearly evoery cad le avds -oma Yeewfy Lr f ividulazcd'
p~i4ssont an6disrti Ifzr~~~~a:

F041kral Co;u ts,-hMav reptcdt6dtY hcdr wirth -respect to
federal, regulations govxrning peronne- dclsinsn, thaet 'th
-opoatiog of auch ruaguaitni. r=at imanf5sdt -somie Vrtatnal
eus" With t hOjCtives of 4SOviernrmnt- aervice. bg, v. -

6tn. 5 F. 26 265, 272.3 (D.C. %r. 1977) 1orton v,. Mav,.
-417 i 2 1161. (D, 'Cti. 199); S 39 F.2d 12
(DiC, -41ij. 1965), 2 f t tid, 2 FL, 24 644 -(D.C, zCir
1968)1 Dow . Jiaabv, 317 Fi 24,582 0C ZCfr *193) i, zdke
denied" 379 U.S; 951 (96, 'The- rational zidstg jetjaxement
iic9 been fitposc& a$ a -matter of federal 'admntiattiv coaztn
Iawx," 'altheih the Dui , Pkoaedss C41aus: of the, Wifth mdent,

paeisfl~ as it ftaorporat~es sattridX of Ckqal ~ptotcoton
-.dvolopod, Wider the, Vroueonth Amendri t to nPvr
~?nz, 4 U.S. 88v 100 (1976)Y; Muc , v. 424,U.S* 1.
93 (1976) , wiould alo appent to pbscariba adminstztri tv'ei dt
a rdinations, hncit Orcdicate4 'qv. sotad -dedotstrab.a xational. bzis.

0.01 _Circutt Coeut of ApO~eoa s -has 4kbowdcd tXne5b , pOpdca"
'bIIt#tty o the ratonal trElationlt ~stoot in-the couteSt of 1secity
4ea~rIau6cO deisiend, v* sehinlo er, 490 p2 24 740
( r. Cfr. 197)'.

'The prepoad pudefnosiourd epptbirashe ataoztdtc dis-
qiiif6iaton for Wo=Ittie hoosezual cadiaates. Stzh am erodua-
lation, to q9 Utttand- tdrutfty, -tzrst, b q raatM both- aa
PoliF tmuidj i hooscaku4IS*. and witb rtpec dte toha- dirttmina-
tinra~na~d gin- the 1deiqs thtween- horao suaity ad othe
fJ~OrC~3 of s -toel hEtt or unll behivior. A t hou biAeee"spgu
are- V~rltten, a cdidate's hetesezu4 clattoships en4kal

rj n, Some staneesl rOOMfor uSmet isc -Ib tenrent in the
:aeeuof ea ririon~~a ise, ~~~ d doyalr, efinci

irrespoAibiiy, psyhosls.j In,'Other intt coo Some discr-
os- O ermittedd- cxprassly by the ifoidi1 a noto' that . ptior,

convictlon ior a. varous offeque, even rsl a:dem -ffenSOe, 12 "not
ua pe br S to aIccss



conduct may, i a particular case, be the basis, for denial of
access, Similarly,. convictinh for a criminal offense may re-
sultr in a negative adjudication. Howevert in no case other-
than qdmitted .homosexuality do the proposed criteria create
.an itrcbuttable p'resumptbon that aberrant sexual conduct b
unlawful -conduct renders an individual an unacceptable security
risk. No basis for this diserimination appears in the proposal,
which elaborates at .ome length, in deseribing the adjudicative
-prodesao see pp. -, the need ,for case-by-case analysis.

Although no dourt has squarely decided the question, the
-language ao£,.C Cirtuit opinions makes it highly unlikely that
an executive agency's detormination that homosektality is ogr

oe ii~apral yould- establish a sufficient rational basis for the -
~regulation,. especially gtivn the leeway affoeda by the guidd-
linea for discretion in other areas -of presumptive, iVmorality.
In Norton v, MAe, 417 Al 2d 1161 (D.C. Cir. 1969), the court
overturned a civil service employoee disaissal that had been
predicated in part on the e~0loyea's alleged, homosexual con-
duct.- The court 'squarely rejected the contention that, the
asserted; inmmrality -o homosexual relatiponhips establishe4
at adequate basis or discharging employees-under Civil Service-
regulations, Id., 417 FP 2d at 1165-66. Although the court
w.as there interpreting the statutory requirement for discharge
only for .cause, its. langage wa not so limited, Similarlyn 'I
.seott v. c, 349 F, 2d 182 (D.C Cir. 1965), the court said .
S ith -respect -to a candidat £or federal emiploQy snt, who had:
bean rejected bjecause of his' hbomiosiuality:s

*The Comission excluded appellant from public
e-:plbyji t because itc concludEd that ha had engaged
in "itnioral oniduct," .. ;The stigmttizing conelu-
sia on as supported only by statements that appellant
wai g ?h~emosoxual" and had engaged ia !homoexual "
conduct. These te ms .have different meanings for
different people.. They therefore require some
specification. The Coa=ission E t at least specify
the conduct it finds "Ifmmoral" and state -why that
conduct related to "occupational, co~atence or fit-
P Aess' especially sinteethj Coimmssions Azs ion
involved t4l ,gravest condequences.

Id. > 349 IT. 2d at 184-5 (footnotes Omitted).



Te reported decision 6oot closely in point factually with
cespect to-SCI access is Caeyr.y. Sflesinger, 490 P. 2d 740-
(0, . CiU. 1973), in tihidc the court overturned three Depart-
ment 6o D'efense. decisions to revoke the cutrity cltoarance of
defense contractor cmployees becuse of~ theirm hopos-xuality
!he court .id not reach the -questfon -hether the DepartmQant
cquld lawfully hav established homosexuality, £ a, bar to
sicurity clearances, 7 finding. instead that nor such rule
existed withian tha department ajd requiring de avoj individual-
;ied dterainiations. based only on questions p roissibly3 askled
of mployoes -under Executve Order 10865 I CP«.R, .1959-1963

Comp.] 398, as aM;nieded? 3 G R. At 83 (1972). The courti:'aid
in interpreting q Pipart-n of Dofensoe egulat'ion siubptanti-'
ally similar o tfe d lcrption of "Adjudictive Proce~s"' in:
the proposed ICID guidqlitues, 32 C..R. :i155.40e) (12) /1

- What is rdquifed is that every applicatiork for
clarance imust ba considered t itF particular

'2f The District Court ha int6rfOpretcdthe 1epartient of efense
criterian and praitice ad, establishing a bar, ad voided the bar
as irrational for la~k -£ any rational, eonneotkiibet~en hoo~:
"sp~uaiity or ,a -ei fi e ability to safeuard alasif££fied
information. Wentworth V. Latd. 348 F. Supp. 1153, 1155

*/ 31 The jonduct deapribc4 in 5 155.5 may in the
-- light-o a l the urti ouding irdatistanes, be the
basis foe denying 'ot eVoir g e cl earne,. The:
conduct varies, iit 4piication, degre oy seriout.
neos anid ignificance depending upon .ll the facttrs
in a particular asp, Theorfore, the ltimate .deter*
iuation iusVat be ain aell eoon sensa .ne sa -basd ed

'apon all th4 antoicastiq which,say properly be con*
tidred indes this part iniiluding- but ist limited
to, Bsich factors as the following: The -seriousnciss_
of th. condtctp, its iiplications, its, recency, the
notivationa for i t h ia iextent to Wlhich it was
volumtdry aind undertaken with knowledge of the.
circumistances involved and, to ihe extent that; it
can bo estiimated and Is ppropriqte; Ji 4 'particular
.ease, the. probability that it will .continuit in the,

32 F.Pg. 155.4(e) (1972).,
r .c5-",



factual setting ,... As in other deciions of
importaneo the bearing of particular conduct
upon an isaue to be decided i ust be left to a
rational apprisal based on-*elevant 'facts,. he
ddter~ii ation in these cases of securitty clenraTnc?
is a judgmental one based on "ovoerall cosOno-
setise," and' is to be explained in such nner trhat
a rovic~ing court Bay be ablc to discert hethcr
there is a rational connection between the facts.
relie upon andr the. conclusions drawn.

SGvag'r 9Schleanen r,, 490 0. 24 at 7506. afootnote oEitecd).,
,Such individualised Prational appraisalV would -b as lawful -
a nd appropriate Ith Trspect to -homosex al candidateso for SC
clearance as: thy are with respect to Departimnt o Doefensa-
contractor erployees. Converoely- t-I the :bsence b4 ain
articulated rational bapis £or a bar, we conclude that a cotrt
would find individualized consideration for-::S access coa4-

S pelled -b the ca-by'ease' ap p roach elabbratod in tlhe preamble
S.seations oaf the adjudication guidelnoil as welt as by the

dtional nckism test discused abovs

We hiave xtd dout rthat in a particutlr caso, the -exua -
hsot~fay or practic of an admitted hoqmasesual, l tkf the sexual
bhavior of a givon heterosouala; , may eflect :averselyin hi
or her- staility pr discretcn and en canproi&id tdhQ basi for
-a deniial of SCT adcess, Furithe Aore, rxational basis for
densia exists where the-subject objectsa to the disclosure of
-his homoasoxuality to, his family or close associates- since he
would- presutably be mora susceptabid to blacamdail or to similar
duress, We conclude. however, that case-by-case analysis is
-iceosary, and that; theMrogulations should! b rovised t .- permit~-.

ife ch cdiqcr ton, An adendum prpposfihng bch a revisiot is-
* itt-hed.
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ADpEMUM

RDtOOSM) REISOnMS Or GDltMIkES -O1
:W xI3A PPE iD COOH TAT-Ibil - -

Oxuatitute for pira aph 2:

;i. In. exining Cc invlPV.L~i aieread or-
admiteld acts 6f hom-oaekazuty , 0 iteu& perve~
isiont It Us esential t~o caonkdr the,&Srcd to
which -those adt ef;Eet on' th eqtab1it
charaatter, and 1iscration of the -subjec 'thd
adjd$.gator should condidor vhothcr'- tbe ilots ;En--
volved vero ritv ory or Indioativa at the

tUbjeptI's- conti-1udzi pattrn wof babavior. SBt 4

acess ishould *k # -npie dvhq iii lit&.of dl- ifiV-i
able uvidence Onceirnng, thE*- sub6j1t"fa hLitor-y of
se=uaL behvior, it oaipersq that is. or -hdr a-ccedis
tm 4CI liuld -pose c risk -to the --ltional socurity,

Admftte4 cir alleged homosexulity, or ttfe likeei hbo
,of future homosexual ' actsv in anid- of thfiemselves,
re, not barg and do not constitute bosea iori occur-
ity dibaop MIA but- b Ia s b4fetorgs
inkidi detiin;an iniv ls trittyI t6
-undueo nfluence -- t o esst
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