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At Vour request, I have attempted to Synthesize

- the many facets ‘of the relationship in our constitutional -

government between the Attorney Generail ' and the President
and to desgribe in a few words the responsibilities of the
Attorney General to the. Constitution and laws of the, United

_‘States as well as to the Exécutive Branch and the Presmdent

The following few paragraphs represent my effort to distill’
a very complex subJect into 1ts essence.
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"The respon51b111t1es of’ the Attorﬁey.Genefai are

‘unlque wirthin the. Executive Branch. While he is a policy:

adviser and servant. of‘the Pres1dent like other cabinet members,
his peculiar role as a lawyer - the lawyer for.the United
States - adds a significant additional dimension to his rela-
tionship to the President, theibalance of ‘the government

‘and to its citizens. - Whlle "the Attorney General functions

as the lawyer for'theAPre51dent and the Executive Branch,

he is also chargéd with representing the government of the
United States .as a whole, including the Legislative Branch.
Furthermore, he is subject to the ethical standards of his

- profession and he is an officer of the Suprene . .Court. Finally,

he is the Administration official with the paramount respon-
sibility for guiding the President in: the performance of
the President's foremost duty under the Constitution - to
take care that the laws be faithfully executed.
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The role of the Attorney General is complicated
by the structure of our government into separated powers
and by the system of checks on each branch by the other two.
Tt is further complicated by the tendency of each branch

.to attempt to enlarge its powers. at the expense of the other

two branches and. the Attorney General's responsibility to
act as a restraining influence within the Executive Branch.

. ‘Generally, our,SY$ﬁem,of separated powers. contem-
plates that policy decisions are vested in Congress. Execution
of these frequently broad policy choices is a responsibility
lodged with the Executive Branch.. The adjudication of disputes
and the interpretation of laws is left to the Judiciary.

It is a function of human nature and an outgrowth of the
flexible lines which divide the :separated powers, that each
branch tends to encroach upori the powers and functions of
others. The occupants of each sphere, in their. desire to
achieve objectives which they may regard as proper and neces-
sary, will occasionally reach out to perform all of those
acts necessary to attain a goal, even though much of the
power necessary to do so may be lodged elsewhere.

While some such tension ‘between the branches is
salutary and some blending of power is permissible, ‘excessive
encroachments, overreaching, and insufficient regard for '
the limits of power will -generate strong resistance and reaction
by the branches of government whose responsibilities are
being invaded as well as by the citizenry who are ultimateiy
affected by such  actions. This is illustrated by the intense
adverse reaction to judicial policy-making or judicial usurpa-
tion of -executive functions. Such instances have inspired
efforts to discipline or punish the courts or to reduce their
power. The same phenomenon explains the manifest distress.
of the legislature to broad policy-making by the Executive
Branch and Congress' persistent efforts to add to its controls
over the President notwithstanding the fact that the blame
for "excessively. broad delegation of powers must rest in the
first instance with the Congress. :

Such intrusions virtually always produce undesirable
results in the form of poor or unworkable decisions, ultimately
popular disapproval, and finally, political overreaction
in the form of retaliation against the individuals responsible
or institutional shifts of power. )




in this process in the Execut1ve Branch

--A proper.exercise.of .separated. powers. must. be. char-. .
acterlzed by respect for the exercise of coordinate powers,
faithful performance of the responsibilities vested by the
Constitution and required by law and careful adherence to
the limits in the scope of those powers and specific legal
requirements. The Attorney General has an 1mportant place

The Attorney General 1s properly percelved by the

people as, the official- charged with ensuring that the Executive o
.Branch observes const1tut10na1 limi€s and that the laws enacted

by CongreSSJare falthfully executed. ‘He represents both

the people’ and. "the. Congress ‘as well as the Executive when

he appears 1n ‘court and His.goal 1s to assist in the preserva-
“tion of justice before the attalnment of any particular policy.
The first obJectlve descrlbed in the preamble to the Consti-

"tutlon, afteér. the desire to attaln -a .more perfect union,
was to establish. justice.. - “There is$: no more . important goal
'in, the Constltutlon or in the mlnds of the 01tlzens of thls

nation. »ﬁ o e e T T
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From the Jud1c1ary Act of 1789, when ‘the Attorney
General's qualifications were first descrlbed as someone
learned -im-the law, he has had & respon51b111ty to provide

advice to the President and to represent the United States

in court on’ the basis of Yaw. ~He must do so, however, within

‘constralnts which do not encumber’a private advocate, for

the Attorney General must ‘seek and urge a result which is

“first of all just and in’ conformance with the law. While
-the President and his advisers are expected to reflect and

advance both policy views and partlsan instincts, the Attorney
General is exected to provide a degree of independence from
partlsanshlp in order to maintain not only the ability to
represent the Congress*and the people as well .as the Executlve,
but also to provide an internal check within the Executive

. Branch on the partisan and policy impulses of the remainder

of the Administration.

Whenever the indeperidence*. and integrity of the
Attorney General has been compromised or eroded by the Presi-
dent, his Administration or his political advisers, the conse-
quences to the President as well as the Attorney General

~ ~

‘*The word "independence" is' not used here in its
absolute sense because the Attorney General is a member of
the President's Administration, serves at his pleasure, and
may’, of course, be overruled by the President.
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have been calamitous. The 'people will not long tolerate
politics or partisanship in the administration of justice
and will not respect a President who allows it to occur.
The Congress and the people will swiftly and certainly punish
those who tamper with or debase the integrity of this element
cof the American system.. Even those who vigorously champion
a certain course .in. a part1cu1ar~matter will ultimately not . .
respect those who succumb to expedlency in the exercise of s
the Attorney’ General S functlons. .By the same token, even
those ‘'who dlsagree w1th a partlcular -decision will ultlmately
respect it-and the author of it ‘if it is perceived to be
based upon careful and fa1thfu1 adherence to legal principle.
In order to preserve the 1ntegr1ty of the Offlce
of the- Attorney General and his .decisions, as well as the
‘reputation of the President, for commitment to Constitutional
principles, theée Attorney General has the difficult burden
'of constant V1gllence agalnst efforts to influence his’ legal
decisions by. ‘extra-legal con51deratlons. In the nature of
things, those who do not have the Same unique and paramount
respon51b111ty to the law and the Constitution. will often
entreat and implore the Attorney General to make decisions
which may—reflect policy obJectlves whlch however legltlmate_
as pollcy, will not be squarely thhln and faithful to legal
principles.’ The Attorney General must resist even the most
reasonable and minor dev1at10ns from his legal obligations.
History is littered with the tragedles ‘of those whose first
sacrifice of principle .was minor and well intentioned. . The
path -once taken, leads 1nexorab1y to misfortune and it is
far easier to take the second step than to retreat from the -
first: . :

o

The personal burden ‘on the Attorney General to
dlscharge this respon51b111ty is enhanced because. the restralnts
which he must impose will be perceived as unnecessary or
unreasonable obstacles to the attainment of Administration
objectives. The pressure to yield in order to advance the
policies of his colleagués.can be manifold and intense.

This is particularly painful if those blandishments come,
from those who clearly support the President or from the

Office of the President itself. The Attorney General has
the difficult respon51b111ty of resisting those with whom
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he has the closest: personal and p011t1ca1 kinship. Ultimately,
however theré is no pollcy which 1s more. important than our
commitment to the law and no measure more destructive to o
the ability to 1mp1ement sound policy than the selectlon

of 1mproper means to accompllsh desirable ends. ,
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Theodore B. Olson
A551stant Attorney General
-Offlce of Legal Counsel
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