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Introduction

This memorandum responds to your request for advice regard-ing certain issues that may arise with respect to possibledemands that the President provide evidence in connection withthe criminal trial of Oliver North. You have specifically askedthat we consider questions with respect to possible demands forpresidential trial testimony (whether in person at trial, bydeposition, or bywritten interrogatory) or for the production tothe defense of excerpts from the President's personal diaries orthe President's previously submitted answers to written interrog-atories propounded by the Independent Counsel during his inves-tigation.

Because we have not been informed of the contents of thediary- excerpts or interrogatory answers and have only generallybeen informed of the potential subject of the testimony and theprocedural posture of the North case, our advice necessarilyfocuses on general principles. In particular, our advice consi-ders the following questions of continuing importance to theinstitution of the, Prbsidency: May a President be required toprovide evidence for a criminal trial? May a President berequired to testify in person at a trial, or may he provideevidence through other means? What is the applicability andavailability of executive privilege in the context of a criminaltrial? Can executive privilege be waived with respect to acriminal trial?

I. May a President Be Required to .Provide Evidence for aCriminal Trial?

The Supreme Court has repeatedly emphasized the principle
"that 'the public . . .has a right to every man's evidence,'
except for those persons protected by a constitutional, common-
law, or statutory privilege." Branzburq v. Haves, 408 U.S. *665,688 (1972) (citations omitted), quoted approvingly in United
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States v. Nixo, 418 U.S. 683, 709 (1974).1 Consistent with thisprinciple, it has been the rule since the Presidency of ThomasJefferson that a judicial subpoena in a criminal case may beissued to the President, and any challenge to the subpoena mustbe based on the nature of the information sought rather than anyimmunity from process belonging to the President. 2

While United States v. Nixon of course directly stands forthe foregoing proposition, the issue first arose -- and wasresolved -- in the 1807 treason trial of Aaron Burr. Sitting astrial judge in the case, Chief Justice Marshall held that asubpoena duces tecum could issue to President Jefferson. UnitedStates v. Burr 25 F. Cas. 30 (C.C. Va. 1807) (No. 14,692d).Indicating that the issue was not whether the judicial processcould issue, but rather whether the President could withholdparticular information, the Chief Justice wrote:

If (the subpoenaed documents] contain matterinteresting to the nation, the concealment of whichis required by the public safety, that matter willappear upon the return. If they do not, and arematerial, they may be exhibited.

Id. at 37.3 He held that all questions regarding the disclosure

o Wigmore applies this principle directly to the situationof a chief of state:

The public (in-the words of Lord Hardwicke) has a rightto every man's evidence. . . . Is there any reason whythis right should suffer an exception when the desiredknowledge is in the possession of a person occupying atthe moment the office of chief executive of a state?
There is no r eason at all. His temporary dutiesas an official cannot override his permanent andfundamental duty as a citizen and as a debtor to

justice.

8 Wigmore, Evidence § 2370(c) at 748 (McNaughton ed. 1961)(emphasis in original).

2 It may be possible to argue, however, that any specificevidentiary demand on the President must also meet a higherstandard of materiality or relevance. See p. 10, infra.
3 See also id. at 34 ("The propriety of introducing anypaper into a case, as testimony, must depend on the character ofthe paper, not on the character of the person who holds it.");id. (referring to the need to "protect [the President] from beingharassed by vexatious and unnecessary subpoenas") (emphasis added).
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of sensitive information "will have . . . due consideration onthe return of the subpoena." Id. 4

II. May a President Be Required to Testify in Person at aCriminal Trial, or May He Provide Evidence in Other Ways?

A. Historical Precedents

Although there are no judicial opinions squarely on point,historical precedent has clearly established that sittingPresidents are not required to testify in person at criminaltrials. In the case of Aaron Burr, President Jefferson estab-lished the precedent of a President refusing to appear at acriminal trial. Responding to a subpoena duces tecum, PresidentJefferson declined to bring the subpoenaed documents to court orto testify, and offered instead to testify by written statementand to release such documents as the U.S. Attorney decided could-be released consistent with the requirements of government
confidentiality. President Jefferson gave the followinginstructions to the. U.S. Attorney handling the prosecution ofBurr:

As I do not believe that the district courts have apower of commanding the executive government to abandon
superior duties '& attend on them, at whatever distance,I am unwilling, by any notice of the subpoena, to set aprecedent which might sanction a proceeding so
preposterous. I enclose you, therefore, a letter,public & for the court, covering substantially all theyought to desire. If [the subpoenaed documents] may, inyour judgment, be communicated without injury, you willbe pleased to communicate them.5

Ultimately, the U.S. Attorney produced to the court non-confidential excerpts from the subpoenaed documents, along with

4 It is important to distinguish the issue of presidentialimmunity from providing evidence from the issue of presidentialimmunity from suit. United States v. Burr and United States v.Nixon have made it clear that the former does not exist; as tothe latter, the,Supreme Court has held that Presidents haveabsolute immunity from liability for damages based on theirofficial acts. Nixon v. Fitzgerald, 457 U.S. 73i (1982).

5 9 The Writinqs of Thomas Jefferson 63 (Ford ed. 1898)
(emphasis in original), quoted in Nixon v. Sirica, 487 F.2d 700,786 n.121 (D.C. Cir. 1973) (Wilkey, J., dissenting). Judge Wil-key's opinion contains the most thorough discussion of presiden-tial involvement in the Burr trials that we have found. See id.at 781-788.
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a "certificate" from President Jefferson, stating his reasons
for withholding portions of the subpoenaed documents:

I find in [the documents] some passages entirelyconfidential, given for my information in the dischargeof my executive functions, and which my duties & thepublic interest forbid me to make public. I havetherefore given above a correct copy of all those partswhich I ought to permit to be made public. Those notcommunicated are in nowise material for the purposes ofjustice on the charges of treason or misdemeanor
pending against Aaron Burr; they are on subjectsirrelevant to any issues which can arise out of thosecharges, & could contribute nothing towards hisacquittal or conviction. 6

President Monroe was involved in the next example ofpresidential evidence being required for a criminal trial. Inthe 1818 courtmartial of Dr. William Barton, the court served onPresident Monroe a subpoena to testify at the trial. Relying onthe Burr cases, Attorney General Wirt advised the President ofthe following:

A subpoena ad testificandum may I think be properlyawarded to the President of the U.S. My reasons for
this opinion are stated by the Chief Justice of theU.S. in the case of Aaron Burr. . . . But if the
presence of the chief magistrate be required at theseat of government by his official duties, I thinkthose duties paramount to any claim which an individualcan have upon him, and that his personal attendance onthe court from which the summons proceeds ought to be,and must, of necessity, be dispensed with . . . .7

Following the Attorney General's advice, President Monroeresponded to the subpoena with a letter indicating that:

My official duties render it impracticable for me toattend the naval court-martial at the navy yard inPhiladelphia; I shall however be ready and willing tocommunicate in the form of depositions any information

6 9 Writings of Jefferson 64, quoted in Nixon v. Sirica, 487F.2d at 787.

7 Opinion of Attorney General Wirt, January 13, 1818, quotedin Rotunda, "Presidents and Ex-Presidents as Witnesses: A BriefHistorical Footnote," 1975 U. Ill. L. F. 1, 6 (Rotunda).
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which I may possess, relating to the subject matter inquestion there.8

Subsequently, instead of requesting a deposition, the courtsubmitted written interrogatories to the President, which thePresident answered in writing and submitted to the court.-Rotunda, at 6.

President Grant voluntarily gave an oral deposition for thecriminal trial of his confidential secretary, General Babcock, inthe so-called Whiskey Fraud Cases. Grant initially volunteeredto travel to St. Louis to testify in person at the trial, butupon hearing objections from his cabinet, he instead gave adeposition in Washington. Rotunda, at 3. In our'view, PresidentGrant's submission of evidence has less precedential value than
the other cases cited here because it was the result of the
President initiating his involvement in the trial, rather thanhis involvement being requested or demanded by the parties or thecourt.

The final example of presidential testimony being demandedfor a criminal trial concerns a subpoena for testimony that wasissued to President Ford in the trial of Lynette ("Squeaky")
Fromme for attempting 'to assassinate the President. The trialcourt held that the subpoena should issue, subject to thefollowing qualification:

In recognition of the high office of the President andbeing mindful of the inconvenience and burden the
subpoena will impose upon him, the court will not
require the President to come to court to present histestimony, but rather, will "bring" the court to thePresident [by taking a video tape deposition of thePresident].

U.S. v. Fromme, 405 F! Supp. 578, 583 (E.D. -Cal. 1975).President Ford acquiesced in the court's ruling and submitted tothe deposition which was presented at trial at the beginning ofthe defendant's case.

S The foregoing demonstrates that since the time of Jeffersonthe historical practice has been that Presidents are notexpected to attend trials as witnesses, arid they have notattended. The rationale for this practice, as first developedby President Jefferson and Chief Justice Marshall during the Burrtrials, and consistently followed thereafter, was perhaps mostsuccinctly stated in Attorney General Wirt's advice to President

8 Quoted in Office of Legal Counsel Memorandum, datedFebruary 14, 1974, Re: Historical Data Involving Subpoenaing ofand Testimony by the President, at 3.
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Monroe that if the presence.of the chief ma istrate be requiredat the seat of government bv his official duties . . . hispersonal attendance on the court . . ; must . . be dispensed
with." Rotunda, at 6 (emphasis added). Indeed, in his advice toPresident Monroe, the Attorney General stressed "the fact that

iCongress is now holding one of its regular sessions, duringtwhich (the President's] presence is so peculiarly necessary atthe seat of the government.n Id.

As stated, the controlling principle that.emerges from thehistorical precedents is that a sitting President 9 may not berequired to testify in court at a criminal trial because hispresence is required elsewhere for his "official duties" -- or,in the vernacular of the time, required at "the seat of govern-ment." 1 0 Beyond this, executive privilege considerations mayattach to specific confidential information.

B. Out-of-Court Testimony -- Considerations Relevant toDepositions and Interrogatory Answers

The above-cited historical precedents do not fully resolvewhether there is also a basis for a President to refuse a demandthat he submit out-of-court testimony for a criminal trial by
deposition, rather than interrogatory answers. While both wouldbe intrusive upon the time the President would otherwise devote

9 With respect to a former President, however, we do notbelieve that there is a complete bar to testifying in person attrial: A former President is by and large not required for"off icial duties. - Depending on the circumstances, therefore, webelieve that a court might require a former President to testifyin person about events occurring during his tenure in office. Itshould be stressed, however, that to.the extent the testimony ofthe former President would relate to confidential informationfrom that President's tenure, the former President may assertexecutive privilege. Nixonv. Administrator of General Services,433 U.S. 425, 448-49 (1977).

10 By referring to this somewhat quaint terminology, we donot mean to suggest that the exemption from in-court testimony issomehow geographical. Rather, as Attorney General Wirt's adviceto President Monroe reveals, the exemption for the sittingPresident is out of respect for the magnitude of the President's"official duties" and the desire to avoid interference therewith.Accord, Jefferson's comment that the district courts have not thepower to command the President to "abandon superior duties-,footnote 5, supra, and accompanying text; Wigmore, supra, § 2371,at 752 ("The exemption from attendance accorded to the chiefexecutive of a state thus is based upon the priority of hisofficial duties and is recognized as resting upon this
ground.").
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to official duties, we do not believe that a President couldtotally resist providing testimony on this basis. In thisregard, Chief Justice Marshall made it clear that judicialprocess demanding evidence for a criminal trial may be issued toa President and any objection must be based on the particularinformation sought. 1 1 The historical precedents are consistent-with the overriding principle, reiterated in United States v.Nixon, "that 'the public . . . has a right to every man'sevidence,' except for those persons protected by a constitu-tional, common-law, or statutory privilege." 418 U.S. at 709,quoting Branzburg v. Haves, 408 U.S. 665, 688 (1972) (citationsomitted).

There is some historical practice, however, suggesting thatas a general rule high government officials provide theirevidence by written interrogatory answers rather than oraldepositions.1 2 Some case law also asserts this proposition. 1 3
However, to the extent the cases cite any legal (as opposed topractical), basis for this practice, it is "the rule enunciated bythe Supreme Court in United States v. Morgan, 313 U.S. 409, 422(1941), that top executive department officials should not,absent extraordinary circumstances, be called to testifyregarding their reasons for takin official action." SimplexTime Recorder Co. v' Secretary of Labor, 766 F.2d 575, 586 (D.C.Cir. 1985) (emphasis added).

As the underlined language suggests, the Morgan rule is moredirected at the content of the information sought than the methodby which it is provided. The pertinent discussion from Morcan isworth quoting at length:

The Secretary . . . appeared in person at the trial.He was questioned at length ,regarding the process bywhich he reached the conclusions of his order, includ-

11 See footnotes 2-3, supra, and accompanying text.
12

Rob See generally, Memorandum to the Attorney General fromRobert G. Dixon, Jr., Assistant Attorney General, Office ofLegal Counsel, Re: Presidential Amenability to Judicial Subpoena7-8 (June 25, 1973).

13 See, ., Peoples v. United States Department ofAgriculture, 427 F.2d 561, 567 (D.C. Cir. 1970) ("subjectinga cabinet officer to oral deposition is not normally counte-nanced"); 'Kle Engineering Co. v. Kleppe, 600 F.2d 226, 231(9th Cir. 1979) ("Heads of government agencies are not normallysubject to deposition . . . and the district court's orderdirecting (the Administrator of the Small Business Administra-
tion] to answer interrogat[ories] in lieu of a deposition doesnot appear unreasonable.").
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ing the manner and extent of his study of the recordand his consultation with subordinates. His testimonyshows that he dealt with the enormous record in a
manner not unlike the practice of judges in similarsituations, and that he held various conferences withthe examiner who heard the evidence. . . . But theshort of the business is that the Secretary shouldnever have been subjected to this examination. Theproceeding before the Secretary "has a quality resemb-ling that of a judicial proceeding." Such an examina-tion of a judge would be destructive of judicial res-
ponsibility. We have explicitly held in this verylitigation that "it was not the function of the courtto probe the mental processes of the Secretary." Justas a judge cannot be subjected to such a scrutiny, sothe integrity of the administrative process must beequally respected. It will bear repeating thatalthough the administrative process has had a differentdevelopment and pursues somewhat different ways fromthose of courts, they are to be deemed collaborative
instrumentalities of justice and the appropriate
independence of each should be respected by the other.

Morgan, 313 U.S. at 422 (citations omitted).

Although various cases have cited Morgan -- without indicat-ing the underlying rationale -- for the proposition that cabinetofficers are not normally subjected to depositions, 14 the Morganrationale does not represent a blanket judicial preference forinterrogatories over depositions, but rather amounts to a rulethat high government officials should not generally be examined(whether in live testimony at trial or by deposition or writteninterrogatories) about their decisionmaking process. Neverthe-less, despite the analytical imprecision of the cases relying onMoran, we believe that similar separation of powers and execu-tive privilege consid4rations can be argued to favor interroga-tory answers over depositions for presidential testimony. Thedirect adversarial questioning of a President in a deposition,combined with the more spontaneous nature of depositions, cancreate an unacceptable risk that sensitive governmental informa-tion might be inadvertently revealed. 15 In light of the high

14 See footnote 13, supra.

15 President Ford's willingness to give a deposition is notan apposite precedent with respect to the North trial. Becauseof the nature of the case, there was no significant risk that thedeposition would enter confidential areas: the issue was limitedto the President Ford's knowledge of the attempted assassination.In contrast, we assume the North case directly concerns a variety
(continued...)
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degree of judicial deference that must be given to presidentialdeterminations regarding confidential information, and because"a President's communications and activities encompass a vastlywider range of sensitive material than would be true of any'ordinary individual'," Nixon, 418 U.S. at 715, we believe thatdirect questioning of a President in a deposition setting is.inappropriate.

Insisting upon a distinction between a deposition andinterrogatory answers is, of course, only an indirect means ofprotecting confidential executive branch information. Ascontemplated by Chief Justice Marshall in the Burr cases, andas explicitly recognized by a unanimous Court in United Statesv. Nixon, the direct or principal means of protecting suchinformation is to assert executive privilege in response to asubpoena or other demand for evidence.

III. What is the Applicabilitv and Availability of ExecutivePrivileqe in the Context of a Criminal Trial?

The doctrine of executive privilege defines the constitu-tional authority of the executive branch to protect documents orinformation in its possession from public disclosure and from thecompulsory process of the legislative and judicial branches.Executive privilege protects material the disclosure of whichwould significantly impair the conduct of foreign relations thenational security, or the performance of the Executive's lawfulduties. It also may shield from compulsory disclosure confiden-tial deliberative communications within the executive branchwhere there is an absence of a strong showing of need by thebranch seeking disclosure that access to such communications isnecessary for the fulfillment of its constitutional functions.See generally, United States v. Nixon; Nixon v. Administrator ofGeneral Services, 433 U.S. 425, 441-55 (1977); Senate Select
Committee on Presidential Campaign Activities v. Nixon, 498 F.2d725, 730-31 (D.C. Cir.. 1974) (en banc).

The seminal Supreme Court case on application of executiveprivilege in the context of a criminal trial is the unanimousdecision in United States v. Nixon, which concerned the WatergateSpecial Prosecutor's subpoena duces tecum for the production

15(...continued)
of secret or confidential actions and deliberations by or withinthe executive branch. If this assumption is correct, government-al confidentiality considerations would be directly and substan-
tially implicated in any deposition of the President in the Northcase.

16 See discussion of Burr and Nixon, footnote 19, infra, andaccompanying text.
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before trial of tapes and documents relating to communications
involving President Nixon and his aides. Although the caseconcerned a subpoena for documents, we are confident that itsrationale also applies to a subpoena for presidential testimonyas well. Applying Nixon to the present context, we believe thedefendant must first meet a greater burden of justification for a-subpoena directed to the President.17 In this regard, the Courtstated in Nixon that

where a subpoena is directed to a President of theUnited States, appellate review, in deference to acoordinate branch of Government, should be particularlymeticulous to ensure that the standards of Rule 17(c)have been correctly applied.

418 U.S. at 702. See generally, id. at 713-16. Based on thiscomment, it is reasonable to argue that the materiality, rele-vance, and other requirements of Rule 17 (and its case law)entail a greater burden of justification in the case of a demandfor presidential evidence for a criminal trial. 1 8 How great thatburden'is, however, has remained unspecified beyond the SupremeCourt's fragmentary comment.

Assuming that these Rule 17 considerations are met,presidential evidence still may not be required to be producedwhere non-disclosure is necessary to maintain the integrity ofthe deliberative process or protect state secrets, or both.While the Court made it clear in Nixon that it is the judiciaryrather than the President which is the final arbiter on claims ofexecutive privilege (id. at 705), the Court also stressed thatconsiderable deference will be given to a President's determina-tions in this area, holding that "the Judiciary [must] accord[]high respect to the representations made on behalf of thePresident" (id. at 707).19

17 See footnote 2, supra.

18 Rule 17 of the Federal Rules of Criminal Proceduregoverns the issuance of subpoenas in federal criminal cases.
19 The Court supported this proposition with a citation tothe opinion in the misdemeanor trial of Aaron Burr (whichpromptly followed Burr's treason trial in 1807), where ChiefJustice Marshall recognized that:

[The President] may have sufficient motives fordeclining to produce a particular paper, and thosemotives may be such as to restrain the court fromenforcing its production. . . . I admit, that in sucha case, much reliance must be placed on the declaration
(continued...)
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A. Deliberative Process Component of Executive Privilege

A qualified privilege against disclosure to the judiciary orCongress exists for executive branch deliberative process infor-mation. Although there is "a presumptive privilege for Presiden-tial communications," Nixon, 418 U.S. at 708, "when the privilegedepends solely on the broad, undifferentiated claim of publicinterest in the confidentiality of such conversations, a con-frontation with other values arises." Id. at 706. In Nixon theCourt "weigh[ed] the importance of the general privilege ofconfidentiality of Presidential communications in performance ofthe President's responsibilities against the inroads of such a.privilege on the fair administration of criminal justice." Id,.at 711-12. Contrasting the Executive's general interest ihconfidentiality and the judiciary's specific interest in a fairtrial, the Court held in Nixon that

when the ground for asserting privilege as to subpoena-ed materials, sought for use in a criminal trial isbased only on the generalized interest in confidential-ity, it cannot prevail over the fundamental deands ofdue process of law in the fair administration of crimi-nal justice. The generalized assertion of [this] pri-vilege must yield to the demonstrated, specific needfor evidence in a pending criminal trial.

Id. at 713.

The Court stated throughout its opinion that, although theExecutive's presumptive privilege for presidential communicationsmust submit to the specific need for information in a criminaltrial, the party seeking presidential evidence faced a highburden of "demonstrat[ing] that the Presidential material was'essential to the justice -of the [pending criminal] case.'- Id.quoting United Statest. Burr, 25 Fed. Cas. at 192. The Court
instructed the district court to be guided by the standardenunciated by Chief Justice Marshall in Burr:

[T]he District Court has a very heavy responsibility tosee to it that Presidential conversations, which, areeither not relevant or not admissible, are accorded

19(...continued)
of the president. ... The president may himselfstate the particular reasons which may have induced himto withhold a paper, and the court would unquestionably
'allow their full force to those reasons.

United States v. Burr, 25 F. Cas. 187, 191-192 (C.C. Va. 1807)
(No. 14,694).
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that high degree of respect due the President of theUnited States. . . It is therefore necessary in thepublic interest to afford Presidential confidentiality
the greatest protection consistent with the fair admin-istration of justice. The need for confidentialityeven as to idle conversations with associates in whichcasual reference might be made concerning politicalleaders within the country or foreign statesmen is tooobvious to call for further treatment. We have nodoubt that the District Judge will at all times accordto Presidential records that high degree of deferencesuggested in United States . Burr . .

Id. at 714-715.

Again, we are unable to advise you -specifically as to howthe Nixon standards would be applied to a claim of privilege withregard to the North trial because we are not aware of the contentof the potentially privileged material or of the kind of showingof need for the material that the defendant could make. Westress, however, that the.Nixon holding -- that a specific needfor evidence for a criminal trial outweighs the generalized needfor executive branch confidentiality -- applies only to claimsbased on the deliberative process privilege; it does not apply toclaims based on the component of executive privilege protectingmilitary, diplomatic, and national security secrets.

B. State Secrets Component of Executive Privilege

In the hierarchy of executive privilege, the protection ofnational security constitutes the strongest interest that can beasserted by the President and one to which the courts havetraditionally shown the utmost deference. 2 0 While the Supreme

20 The Supreme Court has expressly recognized the consti-tutional authority of the President to protect national .securityinformation:

The President, after all, is the "Commander in Chief ofthe Army and Navy of the United States." U.S. Const.,Art II, § 2. His authority to . ., . control access toinformation bearing on national security'. . . flowsprimarily from this constitutional investment of powerin the President and exists quite apart from any
explicit congressional grant. . . . The authority toprotect such information falls on the President as headof the Executive Branch and as Commander in Chief.

Department of the Navy v. Egan, 108 S. Ct. 818, 824 (1988). Thesecrecy of national security information is of elemental impor-
(continued...)
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Court has never explicitly so held, for the reasons set forthbelow we believe that this high degree of judicial deferencearguably amounts to an absolute privilege.21 To the extent thatthe privilege is viewed as absolute, no showing of need for the

20(...continued)
tance to the discharge of the President's constitutional author-ity with regard to national security:

In the governmental structure created by our Constitu-
tion, the Executive is endowed with enormous power inthe two related areas of national defense and inter-national relations. This power [is] largely unchecked
by the Legislative and Judicial branches . . . .(I]t is elementary that the successful conduct ofinternational diplomacy and the maintenance of aneffective national defense require both confidentiality
and secrecy . . . In the area of basic nationaldefense the frequent need for absolute secrecy is, ofcourse, self-evident.

I think there can be but one answer to thisdilemma, if dilemma it be. The responsibility must bewhere the power is. If the Constitution gives theExecutive a large degree of unshared power in theconduct of foreign affairs and the maintenance of ournational defense, then under the Constitution the
Executive must have the largely unshared duty todetermine and preserve the degree of internal securitynecessary to exercise that power successfully. . .(l]t is clear to me that it is the constitutional dutyof the Executive -- as a matter of sovereign prerog-ative and not as a matter of law as the courts know law

- . to protect the confidentiality necessary tocarry out its responsibilities in the fields of inter-
national relations and national defense.

New York Times Co. v. United States, 403 U.S. 713, 727-730 (1971)(Stewart, J., concurring).

21 This Office has previously made the observation thatthe state secrets privilege is "an arguably absolute executiveprivilege". 6 Op. O.L.C. 481, 482 (1982) (emphasis added).Some lower courts have gone further and actually held that theprivilege is absolute. See, e.g, Halkin v. Helms, 598 F.2d 1, 7(D.C. Cir. 1978) (holding that "[t]he state secrets privilege isabsolute," and permitting the district court to examine anaffidavit in camera in order to satisfy itself of the validity ofthe claim of privilege with respect to the underlying informa-tion); National Lawyers Guild v. Attorney General, 96 F.R.D. 390,398 (S.D. N.Y. 1982) (state secrets privilege is "an absoluterather than a qualified privilege") (emphasis in original).
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privileged material can overcome the privilege; in other wordsthere is no balancing of the competing needs of the judicial andexecutive branches.

Language in United States v. Nixon strongly suggests thateven an in camera inspection of national security documents may.be inappropriate when a court is satisfied that there exists areasonable danger of disclosure of state secrets:

[President Nixon] does not place his claim of privilegeon the ground they are military or diplomatic secrets.As to these areas of Art. II duties the courts havetraditionally shown the utmost deference to Presiden-tial responsibilities. In C.& S. Air Lines v. WatermanS.S. Corp., 333 U.S. 103, 111 (1948), dealing withPresidential authority involving foreign policy consid-erations, the Court said:
"The President, both as Commander-in-Chief and asthe Nation's organ for foreign affairs, hasavailable intelligence services whose reports arenot and ought not to be published to the world.It would be intolerable that courts, without therelevant information, should review and perhaps
nullify actions of the Executive taken on
information properly held secret."

In United States v. Reynolds, 345 U.S. 1 [,10] (1953),. . . the Court said:
"It may be possible to satisfy the court, from allthe circumstances of the case, that there is areasonable danger that compulsion of the evidencewill expose military matters which, in the
interest of national security, should not bedivulged. When this is the case, the occasion forthe privilege is appropriate, and the court shouldnot jeopardize the security which the privilege ismeant to prdtect by insisting upon an examination
of the evidence, even by the judge alone, inchambers."

418 U.S. at 710-11.

The clearest intimation from the Court that it views thestate secrets privilege as an absolute privilege is contained inUnited States v. Reynolds:

In each case, the showing of necessity [for access tothe documents] which is made will determine how far thecourt should probe in satisfying itself that theoccasion for invoking the privilege is appropriate.
Where there is a strong showing of necessity, the claimof privilege should not be lightly accepted, but eventhe most compelling necessity cannot overcome the claim

- 14 -



of privilege if the court is ultimately satisfied that
military secrets are at stake.

345 U.S. 1, 11 (1953) (footnote omitted) (emphasis added).

Based on the foregoing, we believe that if defendant North-demands any presidential evidence that may legitimately beprotected under the state secrets component of executive priv-ilege,2 2 arguably no showing of need for the evidence canovercome the privilege.

C. Effect on the Prosecution if the President WithholdsEvidence on the Basis of Executive Privilege

The Supreme Court has enunciated the rule that if thegovernment withholds evidence in a criminal case on the basis ofa governmental privilege, and the information is material to thedefendant's defense, the case must be dismissed:

We hold that the criminal action must, be dismissed whenthe Government, on the ground of privilege, elects notto . . produce, for the accused's inspection and foradmission in evidence, relevant statements or reportsin its possession of government witnesses touching thesubject matter of their testimony at the trial. Theburden is the Government's, not to be shifted to thetrial judge, to decide whether the public prejudice ofallowing the crime to go unpunished is greater thanthat attendant upon the possible disclosure of statesecrets and other confidential information in theGovernment's possession;

Jencksv. United States, 353 U.S. 657, 672 (1957) (citationomitted). The Court relies on the following rationale:

[I]n .criminal causes ". . . the Government can invokeits evidentiary privileges only at the price of lettingthe defendant go free. The rationale of the criminalcases is that, since the Government which prosecutes an

22 Perhaps because the state secrets privilege is so well-established, there have been relatively few court decisions orcontroversies with Congress concerning it. As a result, there isno commonly accepted definition of the scope of the privilege.We believe the most useful and controlling statement on its scopeis the Supreme Court's reference in United States v. Nixon toprotection of "military, diplomatic, or sensitive nationalsecurity secrets." 418 U.S. at 706. See also Wigmore, supra,§2378 at 794 ("the scope of [the privilege] is limited to non-disclosure of matters relating to international relations,military affairs, and public security").
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accused also has the duty to see that justice is done,it is unconscionable to allow it to undertake prosecu-
tion and then invoke its governmental privileges todeprive the accused of anything which might be materialto his defense."

-Id. at 671, quoting United States v. Reynolds, 345 U.S. at 12.23'

Both Jencks and Reynolds followed the holdings in this areaof the Second Circuit Court of Appeals, principally the opinionof Judge Learned Hand in United States v. Andolschek, 142 F.2d503, 506 (2d Cir. 1944). Judge Hand's opinion provides perhapsthe best guidance on how the Jencks rule should apply withrespect to the North prosecution. Writing in a case "involv(ing]the prosecution of a crime consisting of the very matters
recorded in the suppressed document, or of matters nearly enoughakin to make relevant the matters recorded," id., Judge Handopined that:

While we must accept it as lawful for a department ofthe government to suppress documents, even when theywill help determine controversies between thirdpersons, we cannot agree that this should include theirsuppression'in a criminal 'rosecution, founded uponthose very dealinQs to which the documents relate, and
whose criminality they will, or may. tend to exculpate
So far as they directly touch the criminal dealings,
the prosecution necessarily ends any confidential
character the documents may possess; it must beconducted in the open, and will lay bare their subjectmatter. The government must choose; either it mustleave the transactions in the obscurity from which atrial will draw them, or it must expose them fully.Nor does it seem to us possible to draw any line

4

23 It might be argued that the Jencks rule should not applyin the context of a prosecution by an Independent Counsel,
because the prosecutor for the government in such a case isinsulated to a degree from the President, see Morrison v. Olson,108 S. Ct. 2597, 2602-2605 (1988), and therefore (applying thelanguage of Jencks) it is technically not "the Government whichprosecutes an accused . . . (that is also] invok[ing] its govern-mental privileges to deprive the accused" of what he needs forhis defense. We do not find this argument to be compelling,however, because the Independent Counsel is an executive branchemployee and in our view is not so independent from the Presidentthat what would be "unconscionable" (to again borrow from Jencks)if the prosecutor were a regular Department of Justice employee

would become acceptable where the prosecutor is an Independent

1ounsel.

- 16 -
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between documents whose contents bears directly uponthe criminal transactions, and those which may be only
indirectly relevant. Not only would such a distinction
be extremely difficult to apply in practice, but thesame reasons which forbid suppression in one caseforbid it in the other, though not, perhaps, quite soimperatively.

Id. (emphasis added).

The first underlined portion of Judge Hand's opinion makesthe essential point for purposes of the North prosecution. Ifthat prosecution is "founded upon those very dealings to which(the privileged presidential evidence] relate, and whose crimi-nality they will, or may, tend to exculpate," then the Jencksrule should come into play. Thus, "[s]o far as (the privilegedevidence] directly touch(es] the criminal dealings," the govern-ment will have to choose between producing the evidence and pro-ceeding with the prosecution, on the one hand, and withholdingthe evidence and dismissing the case on the other.

With respect to the second underlined portion of JudgeHand's opinion, we believe that the.special treatment accordedpresidential evidence under Burr and Nixon- may provide a basisfor drawing the line between directly and indirectly relevantevidence that Judge Hand declined to draw. In light of thearguably higher burden of justification required for a demand forpresidential evidence in a criminal case, we believe that it canfairly be argued that if presidential evidence is withheld inthe North case on a claim of executive privilege, the prosecutionwould, have to be dismissed only if -it is directly relevant --
i.., only if (in Judge Hand's formulation) the prosecution is"founded upon those very dealings to which (the privilegedevidence] relate, and whose criminality they will, or may, tendto exculpate."

IV. Can Executive Privilege Be Waived With Respect to a CriminalTrial?

You have specifically asked us to consider whether there maybeen a waiver of executive privilege with respect to the Northtrial because certain information has been provided to the con-gressional investigating committees and the Independent Counsel.We understand that congressional staff and representatives of theIndependent Counsel have been permitted to examine and take noteson, but not reproduce, excerpts from the President's diaries. Wefurther understand that the President has submitted writteninterrogatory answers to the Independent Counset since two ofthose answers have been produced to defense counsel as Brady

- 17 -



material, 2 4 the waiver issue must necessarily pertain to thediary excerpts or other interrogatory answers that need not beproduced to the defense under Brady or any requirement of theFederal Rules of Criminal Procedure 2 5 or the Jencks Act. 2 6

The legal question presented is whether a President may be.precluded, on a waiver theory, from asserting executive privilegeas to certain documents or information because he has previouslymade available related information that could have been protectedby executive privilege. We do not believe that executive privi-
lege can be waived. A doctrine of implied waiver of executiveprivilege would be inconsistent with the very nature of theprivilege. The privilege is based on the principle that thePresident has the responsibility to withhold information thedisclosure of which would be inconsistent with the publicinterest. This purpose would be jeopardized if harmfulinformation had to be disclosed merely because the Presidentpermitted the release of related information that could bereleased safely. A waiver theory would have the effect ofrequiring the concealment of much information which wouldotherwise be released, merely because it is connected withsensitive information. Thus, as discussed below, the correctquestion with respect to particular information is not whetherexecutive privilege has been waived, but rather whether- itremains the kind of confidential information with respect towhich executive privilege may be asserted. 2 7

24 Under the Brady rule, the prosecution is required todisclose evidence favorable to the defendant. Brady v. Maryland,373 U.S. 83, 87 (1963) ("We now hold that the suppression by theprosecution of evidence favorable to an accused upon requestviolates due process where the evidence is material either to
guilt or to punishment, irrespective of the good faith or badfaith of the prosecution.").

25 See Rule 16(a) ("Disclosure of Evidence by theGovernment").

26 The Jencks Act makes the pre-trial statements ofgovernment witnesses discoverable for purposes of cross-examination at trial. 18 U.S.C. 3500.
27 The inappropriateness of applying waiver theory toexecutive privilege becomes particularly evident when itsapplication is considered in the congressional-executive branchcontext. It is well-established that the executive branch has aduty to seek to accommodate legitimate congressional requests fordeliberative process information. See generally, Memorandum forPaul Schott Stevens, Executive Secretary, National Security Coun-cil, from Douglas W. Kmiec, Acting Assistant Attorney General,

(continued...)-18 -
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Neither United States v. Nixon nor any other Supreme Courtopinion that we are aware of discusses whether executive privi-lege can be waived. However, a number of the opinions in thelower court cases leading up to Nixon did address the issue, andin our view these opinions support the view that executive-privilege cannot be waived. The most thorough discussion of theissue is 'found in that part of the opinion by Judge MacKinnon inNixon v. Siricawhich discusses whether President Nixon'sstatement authorizing his counsel and aides to testify beforeCongress on their conversations with the President constituted awaver of executive rivilege with respect to tape recordings ofthose conversations. 8

Judge MacKinnon did not go so far as to say there can neverbe a waiver of executive privilege. Instead, he posited that"standards employed to determine [the privilege's] waiver(should] be as rigorous as those applied to protect constitu-tional rights generally," that "the presumption is against waiverof fundamental or constitutional rights," and that therefore "anyrule on waiver of presidential privilege [should] be formulatedto, at once, preserve the privilege to the greatest extentconsistent with the public interest and promote as full disclo-sure by high public officials as possible." Id. at 759-760.Applying these principles, Judge MacKinnon concluded that:

In this case that goal would best be achieved byholding that the privilege has not been waived. Thepolicy favoring openness in government dictates that aPresident should be able to disclose certain selectedinformation relevant to topics of national concern andto permit testimony by subordinate executive officerson such topics, without being compelled to make acomplete disclosure of that which is essential properlyto maintain the confidentiality and integrity of adviceand information furnished to the Presidency.

27(...continued)
Office of Legal Counsel, Re: GAO Investigation Concerning ManuelNoriegc 10-13 (Aug. 16, 1988). This duty of accommodation meansthat the Executive should attempt to satisfy the requests ofCongress as completely as it can without making harmful disclos-ures. It is evident that if the Executive were required to oper-ate under a "withhold or waive" regime with regard to informationthat might be subject to a claim of executive privilege, it wouldbecome extremely cautious concerning discretionary disclosuresand thus significantly impaired in its ability to accommodatelegitimate congressional requests.

28 487 F.2d 700, 758-761 (D.C. Cir. 1973) (MacKinnon, J.,concurring in part and dissenting in part).
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Id. at 760-61.

As noted by Judge MacKinnon, the Nixon v. Sirica majority"prefer[rede not to confront this problem directly, but merge[d]what is essentially a question of waiver into its initial balan--cing process to determine that the need to preserve confidential-ity in this case is lessened." Id. at 761. Nonetheless, we readthe majority opinion to be consistent with the view that theprivilege cannot be waived. In addressing the question in termsof the confidentiality of the requested information, rather thanwaiver, the majority takes the correct approach: Executiveprivilege may not be claimed for information that is not confi-dential; the point is not that the privilege may have beenwaived, but rather that the privilege does not apply to non-confidential information. Thus, the majority found that becauseof the public testimony on certain conversations with the Presi-dent, "[t]he simple fact is that the conversations are no longerconfidential. Id. at 718. It is not necessary to agree withthe majority's factual conclusion to agree with its focus onconfidentiality rather than waiver.

Judge Sirica's subsequent opinion concerning the trialsubpoena directed at President Nixon, 2 9 United States v.
Mitchell, 377 F. Supp. 1312 (1974), took a similar approach,when it referred to executive privilege as being "relinquished"
rather than "waived." Judge Sirica found that he would reviewonly those

claims of privilege where the privilege has not beenrelinquished. In citing relinquishment of privilege,the Court has reference to the portions of subpoenaedrecordings which the President has caused to be reducedto transcript form and published. For such, the Courtfinds the privilege claimed non-existent since theconversations are, to that extent at least, no longer
confidential. See Nixon v. Sirica, supra, 487 F.2d at718.

377 F. Supp. at 1330. Thus, Judge Sirica focused on the factthat executive privilege does not apply to information that is no
longer confidential;, he did not suggest that the privilege can bewaived. 30

29 Nixon v. Sirica concerned the Watergate grand jury'sattempt to obtain the tapes and other information.

30 The view that executive privilege cannot be waived isalso supported by a congressional precedent. During the Army-McCarthy hearings of the 1950s, Secretary of the Army Adams had
(continued...)
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In brief, we do not believe that executive privilege can bewaived. The correct inquiry does not involve waiver, but ratherwhether the particular information remains confidential afterpartial disclosure or disclosure of related material, and there-fore subject to a claim of executive privilege. 3 1 Thus, thequestion with respect to the North case is whether the prior,limited disclosure to the Independent Counsel and congressional
staff of diary excerpts and interrogatory answers destroyed theirconfidentiality. We necessarily must leave that determination toothers more familiar with the substance of the material previous-ly disclosed.

30(...continued)
testified that a cabinet level meeting had been held in theoffice of the Attorney General. Special Senate InvestiQationHearing before the Special Subcommittee on Investigations of theCommittee on Government Operations, United States Senate, 83dCong., 2d Sess., 1059 (1954). Secretary Adams testified aboutsome of the matters discussed at that meeting. However, whenSenator Symington asked for further particulars (id. at 1169-70),President Eisenhower claimed executive privilege. Id. at 1249.Chairman Mundt upheld the claim (id. at 1256), in spite of theobjections by Senators Symington and Jackson that the privilegehad been waived as the result of the partial disclosure of thediscussion at the meeting. Id. at 1169-70, 1257, 1259.

31 Professor Alexander Bickel took this same view withregard to the Watergate tapes:

IT]he issue is not whether the President has waived hisprivilege to keep the tapes secret. To the extent thatit exists and with respect to matter that it covers, Ido not see how the privilege can be waived. Naturally,if a document or a tape is no longer confidential
because it has been made public, it would be nonsense
to claim that it is privileged, and nobody would trou-ble to subpoena it either, since it would be available.But nature and reason of the privilege are rather torepose in the President and in him alone the subjective
judgment whether to maintain privacy or release infor-mation -- and which, and how much, and when, and towhom. Far from being waived, the privilege, it seemsto me, is as much exercised when information isreleased as when it is withheld.

Bickel, Wretched Tapes, N. Y. Times, Aug. 15, 1973, at 37;quoted in Nixon v. Sirica, 487 F.2d at 761 n.128.
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Conclusion

A sitting President may be required to provide evidence fora criminal trial, but he may not be required to testify in personat the trial. While a President may be required to provide evi--dence by way of deposition or interrogatory answers, reasonable'arguments premised on historical practice and the separation ofpowers favor the latter. Depending on the nature of the evidencedemanded for a criminal trial, a President may assert either thedeliberative process or state secrets component of executiveprivilege. Whether this assertion of privilege defeats theprosecution will depend on whether the evidence is directlyrelevant to the defense, as determined on the basis of anarguably higher burden of justification required for a demandfor presidential evidence for a criminal trial. Finally,executive privilege cannot be waived; the proper inquiry iswhether at the time the privilege is sought to be asserted thematerial remains confidential.

Assist t Attorney General
Office of Legal Counsel
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