attached lp & preliminery memorsndum, prepsred af your re-

quest, regerding the Grisl of Anerises sitizens befors gourts se-

tablished by the Amerissn §ilitery Government in Gerseny.

e have not dizeussed the subjeet with the Deverisunt of the
Areeyy but will be glad %o do so if you g0 resuest.

A you nesd further inforzstion, plesee let ue kuow,

Hith kiad personcl regerds,

 Zinserely,
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L f February 4, 1949.
/

5,.,{ HEMORARDUM

“’ "/ Jurisdietmm of Mli%ry wmmmnt %cmrts

According to press reports, on lecember 14, 1948, after triel bJ &
three-judge court appolnted by General Iucius Clay, Mrs, Wilma Ybarbo, an
lmerican eitigen, was sentenced to serve two concwrrent 2U-year terms of
inprisonment for killing her husbend, United States frmy Sergesnt John
Ybarbo, in the jmerican zone of Germany,

The court in which Hrs. Yoarbo was tried appears to have been one
congtituted by the American sili %;&W umrmmat gurmzt te B@ais.itax:sr
Govermment Urdinance Ne. 31, United States i 3 13 erament G 5
Germgny. That ordinsnce @ﬁ%&&&lia%}e& imf "‘hﬁ’: mzitm J‘ta@ea Ares nf Gmtml
of Germany a court system known gz the United Statee Hilitary Government
Courts for Germany (Article 1) which consists of Ddstriet Courts (Article 3)
and & Gourt of Appesls (Article 4). Article 7 of Urdinance 31 gives the
District Courts Yeriminal jurisdiction over all persons in the United States
irsa of Centrol smyﬁ pex:rracma, other than civilians, who ere subject Lo
military, naval/gr air force law and are serving with any forces of the
United Hationd/d with respect to offenses wider (a) legislation issued by
or under the authority of the Allied Control Council, (b) United States
Hilitary Government legislation, and (¢} German lew in force in the juddeial
district of the court. When an accused iz charged with an offense under
German law, the court is limited to the sentence or other penal provision
of such law. Ordinance 31, art. 3, par. 8. fThe judges of the dlstrict

L g END
u‘i‘% /1/ It is not entirely cleer whether, in the absence of the existence of

x / the United States Military Covermment Courts for Germany, civilians
in Mrs. Ybarbo's position would be subject to court martial under the
articles of Uar. See Artiecle 2(d), 10 U.5.C. 147,;%, which provides
that "all persons accompanying . « « the armies of the United States
without the territorisl jurisdiction of tiw tzm‘oad States® are subjeet -
to military law, OSee also Ferlstein v. Unib s, 151 F, (2d)
1&?, 169 (1945); 1o re Ui Jartolo, (50 F. Supp. 929, 952 (1943);

x parte Gerlach, 247 Fed, 616, 617 (1917); 4 Bull. JAG 223, 7 Bull.
.m@ 125, &ﬁ 330683 and JAGS CH 329933, In any event, The Judge
idvocate General of the Army has expressed the view that dependents
of members of the United States ermed forces in Cermany are not
subject to the jurisdiction of a court martial under Article 2(d).
JAGS 1946/7691, Cetober 10, 1946. COf. Eilitery Government Ordinance
Ho. 32, Article IV, g,x&ragraph e




courts 8it singly in criminal cases where the sentence to be lmposed does
not exceed ten years. Art, 3, par. 4. A three-judge court, howsver, may
decide any eri.727ﬂ case, i!l@llﬁi!&g those where death may be the penalty.
irte 35 p&ro
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mmy raapects &ffords ti«e acmzse(i the righta ami privilegaa which an sccused
is normally entitled to in eriminal courts in the United States. Ordinance
32 contains detailed provisions for preliminery hearings in which the ac=
cused has the rights, inter alia, to cross-examine any witnesses appearing
against him, not to testify unless he so desires, to have and to consulb
with counsel before proceeding further, and to be advieed of his rights in
these matters., Article I1I. The churges against an accused must be in
writing and must be sufficiently particularised so that the accused may
have the information reasonably necessery to emable him to prepare his
defense. Art. IV, par. l. The charges must be served upon the accused at
lsast 24 hours before he is required to plead. Ide, par. 4. The court
before which the sccused is to be tried is required to inform the accused
of his right to the ald of counsel in every stege of ihe proceedings and
before any further proceedings are had., Id., pars 6. If the accused is
unable to cbtain counsel himself, the court is reguired to sppoint counsel
for him, Jd., par. 7. If the accuaed is charped with an offense for which
a death sentence is asked, representation by counsel is mandatory and no
proceedings may be had until counsel has been procured or assigned. Id.,
par, 8, The court is reguired to read the charges te the accused and his
coungel and to be satisfied that the sceused and his counsel understand
them, JId., par. 9. If the offense charged is one for which the law pro-
vides a death penalty, a plea of gullty may not be entered. Jd., par. 10.
The trial procedure prescribed is not unlike that in criminal courts
generally in the United States., sarticle V. The right of cross-exasination
by the accused or his counsel is specifically preserved, Art. V, par. 2.
article VI adopts the rules of evidence gemerally recognized in the trial
of criminal cases in the United States. Far. 1. Mull provision far ap-
pellate procedure in the Court of Appeals established by Grﬁimc Fo. 31
is provided by iArticle XI of Urdinance Noe. 32

Notable among the differences between the system of criminal justice
established by Ordinances 31 and 32 and orimingl justice as admdnistered
in the United States 1s the abgence of a right to trial by jury in the

; JHE ENS

q / g/ Eilitary Government Ordinance Ho. 1 provides that killing or assaulting

any member of the armed forces is an offense punishable by death or such
other penalty as e militery government court may impose,
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§ilitary Government Courts, This difference, however, is not entirely sur~ -
prising sinece the Milltary Government Courts in meny respects bear strong
resemblance to courts-martial, from which they are an outgrowth andé which,
of course, do not provide trial by jury. In any event, American citisens
do not have a constitutional right to trial by jury with respecl to crimes
comuitted outside of the United Statea, See Jieely v. Hepkel, 180 U.3. 109

(19&3. That case involved an American citizen, Neely, who committed a
erime in Cuba during the American military occcupation of Cuba following the
Spanishefmerican War. Neely escaped from Cuba to the United States but was
subsequently returned there in an extradition proceeding at the reguest of
the American Military Governor of Cuba., HNeely contended that if he were
returned to Cuba he would be tried there in a court established by the
Hilitary Governor and would not receive a jury trial to which he claimed to
be entitled under the United States Constitution. In overruling this cone
tention, the Supreme Court saic (160 U.S. at p. 123)s

/ Cf ", « « But such citizenship does not give him Llmmunity
to commit crimes in other countries, nor entitle him Yo demand,
of right, a trial in any other mode than thatl allowed to its
own people by the country whose laws he has viclated and whose
' Justice he has fled."

See also In ye Hoss, 140 U.S. 453 (1891), which held that the indictment

and jury trial provisions of the Constitution are inapplicable with respect
to persons tried in consular courts for crimes committed on Americen vessels,
and United States v. Besb, 76 F. Supp. 857 (1948), which held that the search
-and seizure provisions of the Fourth imendment are inapplicable to scts come
mitted by American authorities in the Awerican zone of occupation in Austria.
dee alﬁﬂ ont ?o W: w ¥, 5111:‘}#; 296 (1%42); aff'd. 138 F. (gé) 909
{1943), and Balzae 258 U.5. 298 (1922). There is, therefore,
nothing in the law tc: ents.t};e imerican citizens to a jury trisl in the Bili-
tary Govermment Courts of Germany for crimes committed within the jurlsdiction
of those courts, Whether, despite this, trisl by Jury should be made part
of the system of eriminal justice sdministered by those courts presents
serious questions of policy and of military sdministration of occupled areas
with which this memorandum doess not purport to deal.

Two possible slternatives to trial in Germeny by the fmericen Military
Government Courts for offenses committed by imerican citlzens there deserve
brief consideration. One alternative might be trial of such persons in the
German courts. While Americsn Military Government Law No., 2 permits the
Gierman courts to operate in the American zone, it expressly excludes from
their jurisdietion, jnter slis, criminal cases involving American pationals.
This is a rule obviously sound as & matter of policy.
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4 second alternative may be to remove the accused Yo the United
States for trisl heve in a eriminal court, This could not be accomplished
without legislation. since commission of a erime in the american zone of
Germany does not usually result in the violation of any federal or state
law or law of the Distriet of Columbia and under our system of eriminal
justice eriminsls are/tried and punished under the laws in force gt the
gitus of the offense The desirebility of conferring such jurisdiction
upon American eriminal courts seems dublous in view of the problems
presented,
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in exception to this rule permite crimes against the sovereign in a
personal sense, such as treascn or defrauding the govermment, to be
tried and punished even though the criminal act was performed beyond
the sovereign's territorisl limits. United States v. Bowmen, 260 U.8.
94 (1922). It is to be noted, however, that the jurlsdiction of the
courts over such erimes depends upon statute. Statutes alsc give
jurisdiction over crinmes committed on the thigh seas® which otherwise
would go untried and unpunished (18 U.5.C. 7, 3241; Hobinson o

' LT ALY o Par. 2’9, He M); 18 U.h.0. 3238 §rwﬁ.ﬁ$3 mt, where
punishable by federsl law, such crimes shall be tried in the district
Wyhere the offender is found, or into which he is first brought."
: inite¢ States, 137 U.S. 202 (1890); Cf. Vermilys
Erown v. Copnell, Ho, 22, October Term 1948 (decided December O, 1948} .




