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,iXcordirxC to press re-'oirts, or, t1ebe 4, 194, aer ti ba
tilree*JUCde cour apoite by ; eneral !"ciuw a , MrIq . Yb3STarbo, ai

7AWricwan citizelu, wa' aentezced to serve tvwo cnuyt2L,-.ear tenas o f
inpiw tfor kilir , er husrWd nio o ergaant J01M

Thecout i wb~ .Tha-howaa tried 4-ar t lave- .on

G'Overrnment Ordi Anace Jnio.: 2.,e 4 L- GNnZae
Gaa. T2hat ordinnc eet lhe r the Uxzftted( ktte reL of Control

of~ Germiany a court oytmkon teUnited jtatew t iitr Gaverrgwaext
GCurta for taermany (Article 1) 'ic -"h ooniatsj of AUstrict Cors(.iticle 3)
wid a Court of la(Article 4). Article 7 of or(irinoe 32.1 Cives the

Ilitr1c (khurts "criminal1 ju 4' intionr over all porsonas inl" the Unlitod $tatea
Area of C;ontrul 1-cepi-eronis, othaer thanp c~bil.iana Who are suL'Ject to

Yailitary, naavl Ii'ore lu, a lirx. ervn with any £ oroea; of the
drnitled 16atioxufw~vitlh respect to offenaes unkder (a) leilainisu'a byr
or under the autlhoritLy of the Alie otrol, Cucl(bUitdtAtea
kaxlitary Government eilioad(c) £emnlau in force in the judcial
distric'Lt oa the couart.-w ihenui a accaised in, vl ith an offtrnse wider
Gertman law, the court is lirdited to thte se.ntenrce or other ponal provioion

of' such law,. U31,ic Al r t. 3, par. 8,Th juc ea o- the Gitr

It is niot entirely clear wheAither, ini the. absence of thle exis-tence ofthe dnited 'tataS ilijtary G1OVCr~t ut for Ce ,cviin

in Urs, Tharbo' tosto ,woulc! e subject to court uirtial under the
'trtlulas of I a' ee ixticle 2(ta), 10 U.s'.(. 1473, Which provider,
that "ll persona ace manyi,:g. . . thew arrieb of the United States
wiitho-iut the territorild jixriadiction of the United 6L&tia" ame subject
to militnry lw. Jae also or'1t~; V. 2rjtd t .151?F. (2d)

16?,169(195);, 5 F. e)'.92,32 (1943);
- ~~iL,247 Fed. 616, 61191) 4 M113l. J iAA' 2z ~ul

JA 125, CM 33663 and '1j.LJ W 329933J. In any event, The Judge
Gonerl ofthe rmy hs exre-sd the view that despenet

of tembex's of the UnitedJ riasamed forces in Germany are not
s ub-ect to thle ridci.o ouoxt ma rtial wwer Article 2(d) .
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courts sit singly in criinal cases where the sentence to be imposed does
not exceed ten years. Art. 3, par. 4. A three-Judge court, however, a
decide any r case, including those where death may be the penalty.
Art. 3, par.

Military Government Orinance No. 32 sets up a Coe of Cri al Po-
cedure for United Statea Military Governent Courts fo Grmany which in
many respects affords the accsed, the rights and privileges which an aeccud
is normally entitled to in criuinal courts in the United States. Ordinance
32 contain detaild provisims for preliminary hearings in which the ac-
cused has the rights, to cross-examine any witnesses appearing
against him, not to testify unless he so desires, to have and to consult
with counsel before proceeding further, and to be advised of his rights in
these mattera. Article III. The charges against an accused must be in
writing and must be sufficiently particularised so that the acc-used my
have the information reasonably necessary to enable him to prepare his
cefene. Art. IV, par. 1. The charges must be served upon the accused at
least 24 hours before he is required to plead. d., par. 4. The court
before which the accused is to be tried is required to inform the accused
of his right to the ai of c sel in evey stgie of the proceedings ad
before any further proceedings are had. I., par. 6. If the accused is
unable to obtain counsel himself the court is required to appoint counsel
for :him. T., par. 7. If the accused is charged with an offense fr which
a death sentence is asked, representation by counsel is mandatory and no
proceedings may be had until counsel has been procured or assigned. jj.,
par. 8. The court is required to read the charges to the accused and his
counsel and to be satisfied that the accused and his counsel understand
them. "., par. 9. If the offense charged is one for which the law pro-
vides a death enalty, a plea of guilty ma not be entered. I., par. 10.
The trial procedure prescribed is not unlike that in criminal courts
generally in the United tatea. Article V. The right of cross-examination
by the accused or his cousel is specifically preserved. Art. V, par. 2.
Article VI adopts the rules of evidence generally recognied in the trial
of criminal cases in the United State. Far. 1. F lull provision for ap-
pellate procedure in the Court of Appeals established by Ordinance No. 31
is provided by Article XI of Ordinance No. 32.

Notdble anong the differences between the aystem of criminal Justice
established by ruinances 31 and 32 and oriinal justice as administered
in the United tates is the absence of a right to trial by jury in the

/ Military Government Ordinance 1'o. I provides that killing or assaulting
any member of the armed forces is an offense punishable by death or such
other penalty a asa military government court may inoose,



Milita y Government cu ,t5. This cifference, -%;wever, is not entirely wur-
a i a ince the Ui~tary Goe nen Couts in ae repect s bea strong

r~esemblaa e to courts-ula tial1, frovu whiech they are an outgrowth and which,
of course, do not p~rovide trial by Jury. In auy event, AmrcLcitizen
do not have a contitutional riigh,,t to trial by ~Jury with respect to crims

co;Mtted outuide of tae United ; atea See & .X$C~l 8 U.S. 109
(1.901). Tat case involved anerican citien, el, who c tted a
crime in Cuba dur~n the Auerican mlitary7 occupation of Cuba foflowing, tie
$a ih-Amricer filar. 3deea~ es3caped from> -Cuba to the 'United ;atates but was
subsequently retrne d there in an e- traditi oi p roceeoding at t~he re(,-eret of
the 1 x-erican Militar-y Golvernor of Cuba. Neely 0ontexied that if he were
returned to Cuba .e would he tried. Viere ini a curwt establis'e by the
Mlitary Goavernor awnd woualdc ::ct receive a jury trial to wlhich he .3.aiumd to
be enstitled under the Unittd states Constitution. Irt overruling this oCon-
tentior., the krem e Court sad(180 i. . at p. 12-):

to caz3tcrir s in oither countries, nor entitle him to detandk
of right, ea trial in =n other mode than that allowed to its
ow Qpfeaptle by the couxntry hose laws he has violated and whome
justice 1e has fled."~

Se. also Inr s 140 .;4, 453 (1891), ghich held that the indict ent
and jury trial pra isioas of the Constitution are iinapplicable with res~ot
to person tried in consular courts for crimes ccmtted on Arian vessels$

aran jtd etaesv. , ,76 i . 0 Q-,7 (1948), which held that the search
and sure provisions of the Fourth iaedetare inapplicable to acts co -
itted, by laerican auth.oriti-es in the American sone of ocuationi in Austria.
Se asoe. ma v. ,ea46F t.. 296 (942), affd. F8 . () 909

(1943), and kgAgv. jerc 258 U.6. 298 (192). There is,, therefore,
nothing in the law to entitle .Lerican citizens to a jury trial in the Mkli-i
tax7Covy I~n Courts of Ger.nanry for crimeus c ttexd within the jurisdiction
of those courts, W he ter, despite thxiz, trial by jury should be a * part
of the &yatem of criinal jSe c* m~irnistered by those ourts preaents
serious questions of policy and of mlitary ainistrationa of occupied areas

ithi wich thi as eir orndw dos not Piwport to deal.

Two possible alternativ_.s to trial in Geru: by the AMerican Military
Government: Court, for offenses eu~ntte by Amrican citizena there dejerve
brief consideration. Une alt-ernative igtbe trial of such peron in te
Germ;an courts. '6iilo e rican Military Govermet lawv o. 2 perits the
Genuan courts to oper[ate In the Amrican zcia., it exp el excludes fro
their jurisdiction, j raU, criinal ca ses i volving , eric nationals.
This is a rule obviously soundi as a natter of po-licy,
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A seond alternative m-ay be to remove the accuaed to the United
tates for trial here in a criminal court. This could not be accom-plishad

without legislation - ince crdsion of a crime in the American zone of

Germazy does not usually result in the violation of any federal or tate

law or law of the District of Colmbia and under our aystes ofcia

Justioe im al ed ad punihd uner the laws in force at the

situs ofthe ofehe aility of oer g s i j diction

tpxn Aamekioa riminal courts tr_ bius in view of the pro

An exception to this rule permits crimes against the sovereign in a
personal sense, such as treason or defrauing the government, to be
tried and punied even thouh the criminal act was performed beyond

94 (1922). It is to be note, however, that the ridiion o the
cout over ch ris dend upon aue. Statutes also ie
juriadiction ovr cris coited on the high seas" hich otherise

punishable by federal law, such cri m s shall be tried in the d1strict
"vhere the offender is found, or into wi ch he is first brought."

r.... .. C..,vu Aon 2 sJtan . Tae 1948 (decided Deomber- 6.148).


