
S/Pearton Ford, / Marh 17, 1949
/The- Aetstat to the Attorney General /

iOGeorge T. Washington, Assistant Solicitor Geaeral

Letter of Jaauary 17, 1949, from the Attorney neral, Territory. r
of Hawaii, sencerning Saetehood for Hawagi. a a'

This is in response to Ir. saers' memorandum of January 26, 1949,

requesting ey views with respect to a letter dated January 17, 1949, from

Walter D. Askerma, Jr., Attorney General of the Territory of Hawaii. -

anclosed with Mr. Akesrans letter to a copy of 1. R. 49, as it

passed the iHouse i the ightieth Congress. The bill to entitled 0Aa Act

to enable the people of Hawaii to form a constitution and State goveranment

and to be admitted into the Union on an equal footing with the original

States," and is substantially similar to 1. R. 49 introduced on Jaauar 3,

1949, in the ghty-first Congress. The latter bill was reported favorably

with amendments by the Roese Committee on Public Lands (H. Rept. 254, 81st

Cong., l1t sees.).

") letter relates t those provisions of the bill which provide for the

establishment of a e4deral district court in the new State, partiularl7

sections 9, 10, 11, and 14. ubsequent to the introduction of H. H. 49 is the

Zightieth Congress and its passage by the House, Title 28 of the ited tate*

Code was revised aso as to include certain matters theretefore covered by the

awaittan Crgani Act (48 U.S.C. 491, j .Jgt). The bill as re-istroduaed

still contains these provisions. ase svawiian Statehoot Commeissio has

aceordingly reomeaand d that certain provisions of the Statehood bill be

deleted and that a sarate bill be introduced which would amend Title 28



in the event Sasil became a State. The Atteoq GenSera of Hawai has been

requested to prepare drafts of proposed bills, and it is t this coansetien

thatf he advie of the Attoerey enral of the Unted tates is to requested.

There is at present in lawaii a court known as fhe United States

District Court for the District of Hwait. While In matters of 1s-

diction, powers, and prooeds, this court tois in all respects equal to

the Federal district courts in the States (9. et. . 0, 80th Cong., lo,

seas., p. 6), it was not created Prsunt to Article III of the onstituta

and ence tois known as a legilattve esnrt. MHekintl v. Uaitgb StAi

D$03 U.S. p01, 205. If hswai beostes a State, this legislative saort

would be replaced by a #constitutional sourt,* that is to say, one crested

pursuant to Article IlI. 1The two udge of the territorial court sre

apotnteld for a ter of six years eiW, Judges of Article III district

sourts hold office during good behavior.

L The questions msubatted by the Attorney General of Bvati are set

forth and aonsidsred sorilats:

S1. (4) The enclosed proposed drafts are intenaed to on-
7ttnue in office the two federal Judges who are ncmbeats upon
the adission of Rheati as a state. Pursuant to Isetion 134 of
the now 1T 28 the present toer of office for a district judge

The aprt was formerly known as the United States Distriot Court,
Territory of tawait (see 48 U.S.C. 42a). The name of the court was

obanged in the revision of Title P8 of the United States Code to the
'!nlted States Distrit. Court for the District of Hawaii (e* 28 U.S.C.
91, 132(a) and I. Rept. 308, BOth Oong., let seas., p. 6). Aotisatie
of statehood by awaii will not require any further haage In the fa e of
the sourt, but the fact that the old sad noev court would have the same
name creates a problem of identificatten for the draftsmen of the enabliag
legislation,

ge see .. 0. 134 ad 8 .S.O., 1946 ed., see. 648. Judges oelbert
. 4etsger and J. Prank MoLaughlin, the present incbeats, were

respointed on Setomber .8, 1945, and Pebruaty 22, 1943, respectively.
Judge McLaughlin was appointed for a new term, and his appointment was
confirmed by the Senate on March 17, 1949 (95 Cong. Rec. 2773).
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in waii it six years. Upon the adaissioe of awati as a state
he term of office, under the Constittion. autoatically wuld

beeomae the go" as that of other Judges of the United States
courts, that is, during good behavior. The question arioes
whether the tsaambent federal Judges, having been appoiated by
the President sad approved by the Senate, may be contisued in
their offites, or whether under the Oonasttution new appoint-
meats would be necessary.

One of the exhibits attaohed to r. Ackerman's letter is a draft of

a nroposed bill prepared by a member of the Statehood Comiesion. Mr.

Ackerman eviAently wishes to knoew whether the following seetion of the

proposed bill would be valid:

3 -, U.aa the admieeton of tHnait as a State of the
Uiaon, the United States Dlistrict Court for the District of
Jawali, constituted by Chapter 5 of Title 28, shall thenceforth
be a court of the United States with judicial nower derived
from Article III, Iso. I of the Oonstitution and the judges
thereof shall thenceforth hold office 4uring good behavior and
shall be entitled to retirement and disability benefits of
Sections 371 and 372, title 28, U. S. Code.

The proposed Xrovislon does not expressly state that the judges

of th te territorial dstrict court shall continue in office as Judges of

the Article III court without reapontatent. It is clear, however, from

Mr. Ackeran' s letter that this is the primary purpose of the proposed

section. T believe it is questionable whether Conress could consti-

tutionally continue the present Judges of the legislative court in office

as aJudges of the new constitutional court and thus dispense with the

nesessity for their reappointaent. If and when vati becomes a State,

the territorial district court will cease to exist (eentaebIor v.

Ri~aOnd Silver Minin&g C., 158 U.S. 41, 48), the terms of the inacbents

will lapse, and a new court will come into existence. Coengress in areati

the district eourt for the new Stat ecn, of course, provide for the
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transfer of pendtn~ littigationa, property, tquipaent, a records from the

old court to the hne. It csn designate the new eourt eth e susessero of

the old, but it to doubtful whether it an eonstitutionally fill the newly

created positions without treaching upon the a oinatent prerogatives of

the President and the Senate. .2g. 39 Op. A.G. 61, citing b$inner v.

Philiaune Islands , j7 U.S. 189; §MA1 v. , 118 Tex. 449, 18 S.W.

(2d) 809. htile it ca be argued that the approval by the President of

su h legislation would be tantaun t to Presidential appointment ad

Senate confirmation and h t he House oneuarrene can be disregarded, it

would seen none the lees that this method of fillint federal offices was

not intended by the Constitution. For, sheull the President veto ech

legislation, Conress by enacting it over his veto could comletely preempt

his awoointive prerogative. Moreover, the conaslerations which enter into

the selection of a Judge is to serve for life are no daout quite dif-

ferent froee those involved in the selection of a bdge who ise o serve

for a fixed term. It is for the President and the Senate alone to deter-

mine, in the order named, whether they are qalifted. The President and

the Senate should not be asked to deeide this isse in reverse 8tder or

to permit the Hose of Representatives to share i the proe*** of selection.

I0 (b) If the incumbent judges are to be eontinued in office
on the theory that no material change i the United States
District Court has occurred upon the admission of the State, the
further question ariees as to whether the subject matter of see-
tions 12 and 13 of H. R. 49 is necessary se far as the federal
court to concerned, and if such subjeot matter is to be ineluded
with res~eot to the federal court, is it proer to refer to the
United States District Court for the Distrit of Hawaii, on and
after the admiasion of the State, as the *naooessor* of the
United States District Court for the District of Hav*it as con-
stituted trior to the admission of the Statet
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(e) It should be noted that whther or not the United
States Distrit Court for the District of Vaa to to be
considered as the ease court after the State is aditted as
it was before, there are certa lawsve of bte United StateS
Sbaving an aplieation witbin the Territory which seuh law
could not have within a state, and no doubt, in anY event,
there should be some saving provision as to causes Of stiges
already arisen and ertainal offenses already committed.

As the incumbent Judges cannot be continued in office without re-

apointment, It L ~neceesary to deeide whether sections 18 and 18 Of

R. . 49 night otherwise be delete . Seotion 12 V0ld prevent pending

eses from abatng, provide for their transfer to appropriate State eouWts

or to the Federal district court, designate sh sourts as the sucessors

of the aresent courts in the Territory, and provtie for the trasfer of

files and records. Section 1 would give litigants the same t"pe of

appellate review that exists in other states and would etend thetir right

of appeal to eases deoided prior to statehood in whtch appeale had not

been perfected. In view of the iportanoe of the matters 0evsred b the**

sections, they should, in my opinion, be retained. Doprable provisions

are oontained in the enablinag nt for Now Mexee and Aritsen (aet of June

20, 1910, 3 Stat. s55). his statute (**sees. 15, 32) uses the term

sucOeseseore in reference to the new State and Federal courts (see also

se. 1s of . R. ~0, SOth Cong., let sees., a bill to provide for the

admission of Alaska as the Forty-ninth state). There would ths appear

to be precedent for the use of the tern in H. R. 49.

) ~. The enclosed fthibit 0e'Is inteted to le serve to
all Judges having years of service under section 372 of Title
28, credit for such service, and it to in this sense that
section 373 of Title 28 is not to be repealed. Under the en-
closed draft, persons serving as judge of the United Statee
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istrict Court for the District of Rawaii after the sadtisieo
of the State could, in computing years of service, inelaud
iater judicial service in anry court en sectioned i seetlon 373.

The drafting of the roevision as to retirement Aad isabilitt
benefits is soewhbat dependent spea the final determinatien of
the question as to the continuase tn office of the inceabents.
(Pararaph 1 above.) I should like to obtain your vievs as to
the proper handling of the matter of retiroement sad litability
benefits,

Federa l dges appointed to hold office duria good behavior are

entitled to retire vith fhll pay at 70 years of age, if they have serveA

t leat east 10 years (28 U.S.C. 371). Retirement for disability is alse

provided for at either fall or one-half pay (8 U.S.0. M). The law

ahkes no distination between the types of Judgeships held, sad it raold

appear that euOessive service as a district and circuit oaurt Judge

would be counted in deteraining whether the judge had served for the

requitsite period.

Retirment Is also available to J dges of district eeurts of the

Territories. Section 373 of Title B2 providest

/( Ay judge of the United States istriet Courts for the dis-
tricts of Wawait or Pferto Rice, the Distriet Court for the
Territory of Alaska, the United States istric rt Court for the
Distriet of the Ofnal Zone or the District Court of the Virgin
Islands and any Justice of the Supreme Court of the Territory of
SEawal who resigns, retires, or fails of reaplointment or is re-
moved by the President of the United States upon the sole ground
of mental or rhysical disability, after attaining the age of
seventy years ana after serving as juge of one or more of such
courts, at least sixteen years, continuously or otherwise, shall
continue to receive the salary which he received when he relia-
quished office.

If such service aggregated lest than sixteen eers but not
-- less than ten years he shall receive that proportio of such
Ssalary whi eh the total aggregate anumber of years of his service
Sbears to sixteea.

.S Service ia any of suah eourts shall be included in the
oeustaten of areae years of service.
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It will be aoted that vhile a judge of a Territory is entitled to have his

service in another Territory inoluAed i computlag his years of service

for purposes of retirement, no provision tos ade lfor the possibility that-

a judge of a Territer Omay be appoiated to a jgeeLship having life tenure,

much less the farther oessibility that the jdge i such ease aight have

served It a Territory that has become a State. The draft enclosed with

Mr. Aekerman's letter (xhibit "9 ) contains a eoteio that would prese;e

the retirement rights of any erson appointedt to the Federal district

court in the State of lwatvi who had served as a Judge in any of the

Territories, and would thOs protet the rights of the preent ineumbents

should they be appointed o the rne court. The section reads as followe

/ 0 SC..... The ad iseion of Rawaii as a State of the UIion
shall not effect the repeal of eoe. S73 of Title 28, but there-
after any person serving as judge of the United States Distriot
Court for the District of hawaii iay it compati years of ser-
vice for the purpose of Chapter 17 of title 29 include judicial
serviee prior to Statehood in any court included within Sea. 373
on the date of awatii's adamission to Statehood.

Although it ould not appear to follow as a matter of law tht the

adeisesin of Hawaii would effect the repeal of section 373, there woul

sees to be no objection to the inclusion of a provision, either in the

enabli a act or a separate bill, designed to preserve the retirement

rights of the present judges Io the evet they are appointed to the new

court. Whetber apointees to the new JuadgeshipeKetld reoetive full credit

for years served as a Territorial udge is, of course, a qestion of legis-

lative policy for oangress. Rowever, if provision of this sort ahould be

enacted, it woud seem to disoritinate in favor of the new federal court

to be created in Hawaii. Considertrteon should probably be glve, therefore,



to the advisability of broadening the proposed section to core the

possibility that other territories might be idattad to etatehoed sa,

aside froma the qstio of statehood, to preserve the retiresent rights

of any territorial dle istrict udge vho appointed to aa rticle III

cout. There weuld apser to be no reasoen why adgee of the orts

enumerated in section 73 should be given eredit for serviee therein

only if they beee udges of the new federal court i MIhasit an s not if

they become Judles of any other Article III eurt.

/ 3. The second paragraph of the first section of the ea-
closed Vxhibit , besides askn an emaedaeat of seetion 3W
of Title P8 so as to include federal judge in Hivtii in Judi-
etal confereanes, askes a eneral amendment of Title P6, "by
deleting any ad all previsions therefrom which except or In-
elude said court the United States District Court for the
isetriat of Raajlt/ by reason of its not previously having had

judicial power staming directly frme Article III, see. eof
the Gonstitution'. It would seem deirable, if time is avail-
able, to acke a cosplete review of Title 28 n icy e~tly
what ameandments are intended.

Before considering what other notions of title 268 might require

easedaent in the event Saail becomes a State, the proposed chang i

section 373 should be briefly considered.

Section 333 requires the Chief Judge of each circuit to held anal

conferences of the ireuat and district tudges of the itreait who reside

within the continental United States. The proposed amendment would 44

the woverds "er in the State of Rawaii to the wordse vithia the sentiaental

United States. Ther would apear to be no legal obJection to such an

amendaent. However, the same result could be obtained by restoring the

definition of the term continental United States' which was teleted as

eurplu sas by the revisers of Title 28 (see - h endiz, V. lept. o30, tth



Cong., let sees.; 28 U.S... (194 ed.) 540)/. Whether federal j uges

in a vat should parti lpate in the judi l conferen(es is again a

question of le~islative policy.

After referring to certain sections of Title 8 vwhiCh differentiate

in various respects between Yederal Judicial officers who reside in Sewali

and those who reside in the States, Mr. Aekermax asks bhether such

distinctions shabould be eliminated upon the admisston of Halaii as State.

Section 133 of titles 2 provides that only citiens of the Territ*r

of Hawaii vw have resided therein for at least three yeass aext receding

shall be eligible for appointment as district Judges for the district of

Havait. Similar citisonship and residence requirements must be observed

in the appointaent of the United States Attorney Rad the United States

Marshal (26 U.S.C. 501, 541(d)/. This Dpartment should probably, as

a matter of olir, oppoete ash restrictions upon the President's appointive

power when Rayti becomes a state, o such restrictions are contained in

the statute providing for apsp uents to similar positions it the States,

and sinae Hawaii wishes to join the Union on an equal footing with other

States, I see no reason why such differences should be perpetuated.

In a ton, I see no reason why the differenes in the terms of

\ i 28 U.S.O.(i948 ed.) 540, providett *the term 'contineatal United
States' as use4d n this chapter means the States of the eUnion and
the titriot of Columbia.*

SThese requirements were added to the awaian Organie Act by the act
of July 9, 1921 (41 Stat. 119), and were apparently based upons
requests contained in a series of concurrent resolutions passed by
the oawriian Legislature during the sessions of 1919 and 1921 (se
R. Reot. P6 and . Rept. 123, 67th Cong., 1ot ases.).



the officet of United States Attrney and United States Marshal sheaul

be coati aned. The tse of offitoe should in eaoh ease be redu*ed from

six to four yeare to conform to the graettee which pretails In the States.

The proposed draft (Slhtibt *S ) is intended to saeatplsh thi, aacm

other things, by providting that itle 8 shall 'be domed aseated by

deleting any and all vrovitsona tbere*reo whith ezeept or clude said

court [federal territorial 4istrict court] by reason of its not havian

had judicial power etematI diretly frome Article U11, See. 1 of thi

Constitation.' It is difftealt to readtly masertaft the preslee effcst

of ech a general provision. More portant, however, is the fast that

it would act accomplish the purpose iateaded. Fer example, provisions

affecting the United States Attorney and the onited States Marshal are

not provisions 'whteh except or knclude said court*; nor for that matter

are provisieon which affect the federal district juges in Hamii. Such

banese as appear necessary shoul be mad by ame eAin speetio sootions

of Title 28. or eample if it t intented that United States Marbsals

in Havatt have the eame tern of office as all other United stater Marshal,

settion $41 (a) of Title 28 shold be specifically amended By eleting

there atheert th rthe district of Hawaii where the term

shall be six years*.

/ 4. A matter not toshed upon in the .ncloe. drafts
but which I believe sheuld be Ienluded with other amendmaets

Sof the new Title 28, t take effect on ad stsio of Haesii
as a state, is indicated by the following propose provtisien

/ O Sfet. upon the admi.sion of Haaii as a state
of the Union, but subject, hoever, to the preovisions
of any aot saving rights of appeal in eases them pad-

I ag or theret etfore dei4ed. sections 122 1893, and



1294 of Title 28 of the United States 04e are hereby
amende4 so as not to apply to any eourt of the State of
Havai or to any appeal therefro. a

/ The olause markeL with an astorisk has referene to provisions of
the Hawai Statehood Sill, such as section 13.

Section 1252 of Title 98 provides, aaea other things, for 4ireet

appeals to the Supreme Court of the Unit4e States froa daeen ions of an7

court of reord in Havit tinvaliating n Act of Congesee n smy ation

to which the tnited States to a party. Section 1298 provides for appeals

from the S~ureme Court of Havatl to the *&ite States Court of Appeals

for the inth Q0irolt in ases involving the Constitution, laws or treaties

of the United States, in habeas coos proceedings, mad in civil case

where the amount I controversy nxee4s $5,000. seebtion 194 provid4e fer

appeals from revievable decisions of the Supreme Court of iasit to the

Court of Appeals for the Ninth Circuit.

ho suggested hosags have been made by saeaent of . . . 4 mae

by the House oeasitte on Prio a e t (see . Sp. Rapt. 254, 81st ong., let

ses., p. 1).

The last nubered ~aragaph of Mr. Ackerma's letter raises a

question which, as hbe points ot, is unrelated to the sabject matter of

his letter. It relates to Publi Law 505 of the 80th Congess, anoprved

April 29, 1948, which extended the jurisdotion of the district sourt to

Canton and nderbury Ielands--islands having a special status defined i

an Agreement of April , 1989, etween the nited States and the United

tingdea. his change is not reflected in seettio 91 of Title 38 enamer-

sting the isleads Itnluded i the district of Na at1.



Frycr ifcr tlon, T undermt;adl tb-,-t the Attorney Geaeral of

liawai Is Oait, anytoa to obtsin thq r-enartmatl a view onr@ning tho

cetiona 6,8ue In "iA letter, PnjInn Mv1.4~ the riepartanien of

tbe Interior thrit thp cuestione -have been subitte.~ The indivit.1 in

the "lrartoent of tbto Interior vw Is fasill sv vitb the -Mtt? is lrs,

b leBoo'key (x.


