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Yﬁu have uknd m’fn prepare s & mmormdm of law which can be

" distributed to the various Cabinet members as to the restrictions (imlmlin; :
appiieubu mﬂict-a{-intu"lh ttatutu) c&wrins thn ioummxg e

b L l. Iudhriéw mm in m!vhm-y awity ﬂl a Cabinet mmbf: e!: A
i Govermmm agency but does not accept any title as a publie ciﬁcial sa& R
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2. Same as above except ew the individual is reimburnd b‘! ﬂ”
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'y 3. The m&tmm hﬂ:ma a Gc\mrnmt official with n.a uury er
’just a nominal uhry m is rtimburnd for his e:qmwn. .
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~ 1 think it unlikely. tm my qu;ﬁoa of & hg;l nature could uriu :
' with respect to the category of individual whom you mention first unless, ;
of course, it was desired to give to such individual access to classified @ =

' information, direction of Government employees, authority over the cxpmm:s

of Government funds, or other duties which might be listed ad infinitu e

- which cannot be anticipated in this memorandum. Auignmiﬂ of such pis ’?‘L:_ oy

~ would raise questions in fields of law unrelsted to the scope of your iaqairy, ;f e ,

- as I understand that inquiry. An individual serving in an advisory capacity =

~ without title, position, compensation, or defrayal of expenses, would be in the.
- status of a friend giving advice, and the eoaﬁiet-of-intcrntu amm; -
: hawo no appndution ta :tmh pum. i , ?

, -4 havc doubt cenumlng the gemrd mailubmty c! a;yuyriatimu to
o Mmy the expenses of persons who have no official status or position in
"~ the Government. The case of any individual who might come within the
~ second category you mention would, I believe, have to be considered in ﬂu
. light of tln pc:ﬂnmt mmprhﬁsm a.et any nlat«i mtntn. and M: m
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circumstances which cannot be identified in advance. Accordingly, 1
believe we must pass to the categories of hypothetical individuals whom
_ you have described as in the paragraphs numbered **3* and *'4*, nbefn_.

‘There is no question but that, subject to the existence of statutory

- authority and the availability of mmrhﬁom therefor, and to the :

absence of statutory proseription, Cabinet members have the authority to -

 employ E:‘runs under the several arrangements described in paragraphs 1

-~ and 4. eed, such arrangements have not been unusual. I understand your

- memorandum as r 3%:&55 an opinion as to whether the conflict-of-interests
statutes are applicable to persons ugngcd in Govcrnmm nrvieo Mr :

such arrangements,

. As you know, the prwtlion- a! lu.w which are camnmaly referred to as
the conflict-of-interests statutes are six in number: ,(l; R.S. 190 (5 U.S.C.99);
z ; 18 U.5.C. 28); (3) 18 U.5.C. 283; (4) 18 U.S.C. 284; (5) 18 U.5.C. 434; and

6) 18 U.8.C. 1914. Reply to your inquiry requires analysis of the terms
used by these statutes in defining the individuals to whom they are lpplunhk.

: 'x‘h. following such terms appear pertinent:

 R.5. 190 (5 U.5.C.99) ‘** % » any person sppointed as an ofﬁcu, cmk
or employee in any of the departments’’.

18 U.5.C. 281: *** * # officer or employee of the United States or any |
department or agency thereof''. :

1B U.S.C, 283; ‘% * % officer or cwloy« of the United States or any

- department or agency thereof".

5T 18050, A8k "[ptnml having h«n cmployod in any agency of the
; Unittd. States'’. )

18 U,8.C, 434 “[pcuon who is] * * % employed or acts as an olﬂur
or agent of the United States'’. :

18 U.8.C. 1914: *‘[persen who in} * * % o Goverament official or amglom”..

It is to be noted that in each of the conflict-of-interests statutes there
. is used the term ‘‘officer’’ or, in the case of 18 U.5.C. 1914, the equivalent
(for our present purposes) term ‘“official'’, except in 18 U.5.C. 284. The

last mentioned statute must be construed as applying to an ‘‘officer’’ as
well as to an “‘employee’’. This, I think, frames the answer to your guery.
concerning the ication of these Mutn to an individual who becomes
& Government official, whether with no salary, with only nominal salary,
“orona pm-tim per 'diem compensated basis. And, should there be
question whether the status of a particular indlvtdw might not be tech-
nically that of an ‘‘employee’’ rather than of an “oﬁiccx" it is to be
noted that each of the conflict-of -interests -ttt\ttu is by terms also

&ppncabh to employnt.
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That an individual receives no salary from the United States is

not the test for determining whether he is subject to the conflict-of=
interests statutes. Attorney General Biddle held, on a question relat-
ing to certain of these statutes, that they would be applicable to a con-

templated temporary appointee as an Expert Consultant to the Secretary

' of War without compensation other than for expenses (40 Op. A.G. 289).
Certain of these statutes as to which question was raised also have been
held applicable to members of the War Price and Rationing Boards which
existed during World War II, which individuals were, of course, uncoms=
pensated. (40 Op. A. G. 294), 1 discern no basis for distinguishing,

_so far as legal principle is concerned, the hypothetical situations which
you describe from the situations to which the conflict-of-interests statutes
were held applicable in those opinions, Further, I discern no basis for
distinguishing, #s concerns their application to uncompensated individu-
als, the conflict-of-interests statutes not involved in these opinions from
such of these statutes as were involved. : : .

.  The fact that the status of an individual is such that the conflict~-
of~interests statutes are applicable to him does not mean, of course, that
he is ipso facto in violation of them.  These statutes are applicable to
more two million persons. There is no doubt, however, that the
categories of individuals contemplated by your questions, because of

~their business or professional connections, generally have greater cause
for concern as to the effect upon them of the conflict-of-interests statutes
_than most Government officers and employees. P T

It may be pointed out, however, that the Federal law does not pro-

‘hibit a public employee from carrying on a private business activity for
private compensation except when the private industiry touches upon some
interest of the Government and falls within the statutes and principles of
law aimed at improper conflict of interests or when the employee is Ll
subject to one of the several statutes forbidding specific officers to en~
‘gage in private business activities (40 Op. A.G. 187). Indeed, there
is no general prohibition which prevents Executive employees from con-
tncﬁgg directly with the Government, as principals, in matiers entirely
separate from their oifices and in no way connected with the performance
of their Government duties (14 Op. A.G. 484). :

The conflict-of-interests statutes are quite limited and specific
as respects the conduct and activities which they proscribe., I think it
will be found that the statutes will not in the usual case constitute a ser-
~ ious impediment to Government service. A person in the Government
service cannot, of course, act as an attorney or agent for transacting

' any claim against the United States during the period when he is em~

_ ployed by the Government (18 U, 8.C, 283). Further, he cannot for two b
years after the termination of such employment prosecuie any claims against
. the United States involving any subject matter "directly connected with which"



ho had been emplowd (18 u. s.c. 2“). or for the same peﬂo&, u his
employment had been in one of the "departments,"” act as counsel, attor-
ney, or agent in prosecuting any claim against the United States pending
during the term of his employment in any of the executive departments
(R.S, 190; 5U.S.C. 99).  Most important if such person is an attorney,
but otherwise probably of little importance, a person involved could not,
during his employment, receive any compensation, directly or !Julimtly.
for services relating to any matter in which the United States is a ymrty

~ or directly or indirectly interested before any department, agen ?
officer, or any civil, military, or naval commission (18 U.8.C. 81} . bat
I have no doubt that many persons would be willing to make the sacrific
involved in order to render a service to their country. 18U.S.C, 43‘
and 18 U.8,C, 1914, the two remaining canfuct-of-lntcnm %tstam. J

= camtdcnd‘

Tt aniut them in cases wh-n the npumc &ets are made a

would not raise any prohlmc in the aml case bnt nmu, of course, be =

The punusutima made above an, I bnum. well mma in wm i
I would like to point out, hewever, that application of the conflictsof-
interests statutes is so completely dependeént upon the facts in individual
cases, facts peculiarly within the knowledge-and control of the person wlm e
may be affected, that each such person should assume the rctnmnvtmy
of determining whether prospective action by him would or wouldmet =~ =
constitute a violation of these statutes and expose him to the criminal :
penalties which may attach. That this is the safest course is illustrated =
by the result in United States v. Dietrich, 126 Fed. 671, in which the court
held a penal statute applicable to certain transactions by a United States
Senator who professed to rely upon a contrary ruling by the Auonoy aen-
eral. Also for consideration is the fact that an opinion rendered by the
Department of Justice on any case may result in embarrassment to the
Department should subsequent “vele’mintl uuvut the &Mubiutr nt'
a prouautlon :

There are, of course, hutmcs in '.!neh it is in the ,mu tmnlt
for the Government to assist individuals in ascertaining the impact which
the conflict-of-interests statutes may have upon them. I believe that each
such case should be separately considered. The legal staffs of the several
- departments of the Gmrnmeut are experlmcd in n.ppnising :ac“h cases.

I recommend that you udvin your cauuguu pmn.uy coneernm
the matters covered above and that you suggest to them that the facts in
any individual cases upon which the conflict-of-interests statutes may hm
an impact be submitted to their legal staffs and that, should their staffs L
have any difficulty in resolving any such case, my office will, um mqmﬂ.
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