AR JUN 15 1954

(  MEMORANDUM FPOR THE ATTORNEY GENERAL 5

‘o He: Application of the Hatch Act to Top Government
5w _Executives.

Reference is made to & letter addressed to you from Mr. Philip Young,
Chairman, Civil Service Commission, dated April 26, 195L, requesting your '

" on the application of the Hatch Act to top gov t exscutives. Mr. Young enclosed

" a copy of a memorandum from tte Chief Law Officer of the Civil Service Commission
setting forth his views as to the application of the Hatch Act to such officials

and pointing out certain ¢lasses of officials as to which some doubt exists to the
spolicability of the Act. Since the Civil Service Commission has the duty of r '
‘as to whether or not given Federal o/ficers or employecs are covered by Section 9(a

- of the Hatch Act, the following comments will be confined largely to general
observations upon the classes of officers who are excepted from the Hateh Act pro-
nivitions against political activity on tie part of Federal officers and employees.

Section 9 (a) of the Hatch Act (53 Stat. 1148 as amended by 5k Stat. 767;
§ U.8,C. Supp. V 118 i) among other things, prohibits officers snd employees in the
‘executive branch of the Federal Government from participating in pelitical activity,
-and construes the term vofficer" or "employee" as not including the following: gt

n(1) The President and Vice President of the United States;
(2) persons whose compensation is paid from the appropriation for the :
office of the President; (3) heads and assistant heads of executive depart-
monts; (i) officers who are appointed by the President, by and with the
advice and consent of the Senate, and who determine policies to be
pursued by the Tnited States in its relations with foreign powers or
in the Nation-wide administration of Federal Laws."

: Before commenting upen each of the four categories of excepted officials, -
I believe that it will be helpful to examine the general purpose of the Congress
in excepting the enumerated classes. An understanding of this purpose is necessary
in order properly to comprehend the composition of each class. : '
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i !hﬁltahhtminhnbdinmtom mmttfﬂ
important Federal officials from taking an active part in political activities.
The prohibitionsof Seetic: 9(a) whieh prevent an officer or employee from .
taking an aetive part in political management or in political activities were ;
not directed against policy-making officials of the Government. Senator Hatch, e
who together with Senators Sheppard and Austin, introduced S. 1871, e hdly:
to prevent pernicious political activities," which m th- m kt, -o

. stated in th ‘enate on AMI 17, 1939:

o

O ;'...Itmqtbu;htthntmtmm,mow

"umnauwwnmw eliminated policy-

5 -;'-mmutmmt,mhnm«tm R T

: President's Cabinet. I mmmwmmmm-mun
or supervisory employees. However, if there is any doubt asbont
- the question, I will say frankly that it is wy opinion that a ,
mmdn;amiq-mngnuﬁumtuhlhwuhnwm
right snd opportunity, but he ought %o go out and defend his -
administration and its policies. Gertainly 1t is not my intention
- toprohibit sueh aetdon. I should gladly have acreed to nnmd-
nént exsmpting policy-making officials, and had myself plamed to
ﬂ“tbﬂﬂunuﬁuﬂtm‘dnqnntmmﬂnnwiunmh
a reasonable amendment." (ﬂhc-ne Rec. h303) B :

m July 21, 1939, referring to the !lmu thﬂn inohdod the e pﬁiﬁ;

m&rm%hwtaoﬂsﬁﬁ.uhihm lh‘hldmﬂllm .l

'...Iqultm«mhmthummiofth 1 whieh
: mdmuymczmamsuammmn-ﬂvnh mlddn

d all g cing officials of the United
.-mu-npmod) :

Thie was consistently the position of Senater Hatch omh,
| - Senwstor's statements before the Senate in 84 Cong. h‘ﬂt {

. Bl Cong. Rec. 7708 (June 22, 39);5?3 Gmg. liec.

. 3

R-c April 19, 1939};
7709 (Jume 22, 1939); 8k
Conges Rec. 11154 (Angust 5, 1939) Gong. Recs 2132 (¥arch 6, 1940); and
86 Cong. Rec. 2438 (March 6, 1540). On August 5, 1939, three days after the
Hateh Act became law, Senator Hateh had printed in the Congressional Record
‘his written statement that "Officials who determine policies of the Gcwt'
are "excepted from the probibitions of the law" {84 Cong. Ree. 11154).
Congressman fempsey, who introduced the amendment to %$(a) which specified mt
officials should be exempted from the political uﬁﬂ.ﬁu mmuﬁen, t.mk

A pouﬁ.m lin:!.lar to Senatar Hnteh'm

. "The mﬂnt v & s e:turly umptc tho Pruidnnt and ﬂ.u
Pregident of the United States, as well as the staff of the
.. TPresident and those who obtain their salaries from the uppropr&st.im
ST - made for White Honee purposes. It also exsmpis all heads of :
v executive departments, Cabinet members and their assigtants, and
. all pelicywmaking officials that have a national scope,[such as,
: for instance, ? hmr of tho vork Relief Ageney.| m;‘m---a
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mmmrkmnmm«rm-nmm«mmw(ﬂa
cﬂ‘ m-?ﬁﬂ?) gt
w.mnq,mumsubomutmormmm'
thﬁmwmmuhunwmmvimwmm
ment also excressed his belief that the bill was not intended 6 prokibit
pliﬁ.ulnthihanth.p-rte!poncy-uungwm. mum

{ SRR U o o ) Mpnbllcm administration comes into power

Wy Am; there are certain policy-making people it will embrace
““"’" ~ /in its administration, and I know the fepublicans believe that

/ - snch persons ought to be permitted to defend the mmum, :

| | %o make speeches over the radio and on the public platform, and,
- therefore, 1tnmbnthnttu“thomthomﬁ.&lry
 scted with reason and sense, and we have now oresented & bill
that the House cught to supvort. (Applmu.)" (8L Cong. Rec. 9601)

¢ mm.mmuwMommwm-mm"rucmw'
_ policy-nm officials:

-'. + « A President Ot the !mitod Stnm should hun the right
~ to defend his record in the arena of politics, and the same
% mnmuucwmtnnunwnq-mumun.,
who naturaily must defend the policies for which they are respon=
~ sible in the field of political activity." (8k Cong. Ree. 9630)

s«mm«rw-mmxmms.ms,mutumndmmuhut
_ (B&amg Rec. zssa,ws, 1940} R

- nuro is no evidence in the cmgnu:l.eml debates that any member
eroonguu held a contrary view as to the general class of officials on-pud
from the prohibitions of Section 9{;) against political activity. : .

arther evidence of th- uhnt to exempt all policy-sdd.n; ufnc.ﬂu
is found in the references to an intention to except political appeintees.
Senator Hateh pointedly referred to luch officials ~dnring dolmo on ua 19&0
amendments to the Hateh Act:

/ m. President, thu-o 1: a ﬁ.ltinetim be tween e
. Government employecs and officers who are charged with the huh
- duty and responsibility of formmlating programs and policies,
because the latter must ndt only sell those policies - if
I may use that expression - to the country, but they must be
able to defend their policies against attack. Everyone knows
| that to be so. Such officers are distinetly political ofﬁml,
| and it is not difficult to distingwish between them and other
governwental employees, the great mass of whom perform merely
clerical mﬂu, uhuh are not pmuntl in any sense. . ."
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The Senator said that the "political" officers should be exempt from the pro-
hibitions against political activity. The District Court for the District of
Columbip in Inited Federal ¥orkers of America v. Mitchell, 56 F. Supp. 621 s
(19ils),i npholding the constitutionality of the Hateh Act, made a similar reference
to the difference between "political® employees, who are exempt, and non-
mmm, who are not exempt. !hlcourtcdds

~ M1t is parfnuy ovvions that these classes of employees
@”o exempted by § (a) / are in very large measure political.
© one supposes that theéy womld not change with the chamging of
adminisirations. There is no need nor desire to protect them
from political sctivity, and hence there is no corresponding
_occasion to restriet sich activity on their part.” (p. 627)

Itinelou'thiwtil utmmgtopouwmmm‘mﬂmghit
lp.ﬁsof\hninmof "political officiale."

e first of the four categories of mopta.m 1isted in the Act 1-
#(1) The President and Vice President of the Tnited States." As the Civil
Service Legal Officer points out in his memorandum to Mr. Young, "this ex-
‘ception is ul!-qplmtm and covers only President Eisenhower and Vice
: Pr.d.ht Nixon.® .

: The second exception relates to "(2) persons whose mﬁm 1.
md from the approvriation for tie office of the President.” The Civil Service
md\m to Ghnim rotmg makes .the® following comment on this nw

"This is also arathu clearly defined group as t he White House

staff has a separate appropriation as a part of Title I of the

Independent O:/fices Appropriation Act. Anyone who is paid from

‘this appropriation which is entitled 'The White House Office’ is

not subject to Seetion 9(a). Please note that the exception is :
- specifically tied in with the fact that the individual is paid fron

that particular appropriation. This means that persons detailed

to the White Honse but mid from etlm- wuﬂm mld nct-

fnll within tlu mption.

‘ fhe above view eoincides with that o!' former Assistant At
ﬂwal Vendell Serge as expressed in a memorandum dated November 17,

addressed to Acting Assistant Solicitor General ¥.A. Towmsend, regarding t!u

application of exception (2) to the Office for Fmergercy Management. The

~ gtaff of the latter office were compens:ted from funds appropriated for the

"Executive Office of the President.” Mr. Towmsend concurred in ¥r. Berge's .

views and informally hd'dnd the Office for Fmergency Ihmgmnt as follows:

Gk 2 advised lh-. RBash by telephone that comid-riu the curpose
_ asd history of the Hateh Act I donbted wihether the Attorney General
would hold that the many thousands of employees of the Office ‘or
Emergency Management and other acencies in the Executive Office
 of the President are exempt from its provisions. The safer view
- seems to De that the exemption of 'persons whose compensation is
~paid from the appropriation for the Office of the President' applies
wwm#mmuMuam numtmeftho

<
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._mumtmchummmmamm-umu-uua s
‘that this was its purpose." (Memorandum for the Files dated: e
xamb-r 19, 1543, 11 nnpubu-hoa opintn- 55k) et

m:siu the aboncoau-uy views of Mr. Bu'go and Mr. M, : gt
vacu-m” argument can be made based on the Congressional debates mt s
- the intention of Congress was that persons paid out of appropriations !’cr ﬂu -
President's Executive Office shonld be included within the exemption. This
~arguent is stated in detail on pages 1 to 18 of a legal nmmwm

in the Offiwe for Emergency Management and sent to Mr. Townsend with a letter

dated November 13, 1941 from Joseph L. Ravh, Jr. of that office. In um

the argument is timt Congress had motice of the scope of activities in the

Office of the President before Section 9(a) of the Hateh Act was passed m

that, therefore; Congress intended that exception (2) shonld be construed

- subject to this notice and should, therefore, inelnde personnel paid from ap-
propriatiors for the "Fxeeuntive Orfice of the President" as well as those paid

from the appropriation for the "Qffice of the President® Eu expressed in the

Act), or, as it now is called, "Jhe Wnite House Office." (For elear and

2 ;gsi)ﬁ.iuml support ot this viupoint, see debate in 8h cong. Hee. 9610 aml

ththothu-html. ﬂyruimahnphuiud, thoroalpurpucot
the exceptions was %0 exempt policy-making officials from the prohibition of
9 (a) against political activity. This would tend to limit the scope of =
exception (2) to only the few poliecy-making officisls who my be attached i
to the White House and paid from funis other than the speeific wuu .
now mﬂtlod "Ihe Wnite House Otﬁ.“,* (in addition to persons pa1dj from the latter. )

I believe that the general uopo of the exception is mﬂy ut-

* lined in a memorandum from Joseoh G. Dipggen, Assistent Attorney General, i
Exec:tiye Adjudications livision, to Charles S. Murphy, Special Counsel to the
Presiden t, dated April 2k, 195& regarding application o« section 9 to members
of the President's Commission on the Heal th Needsof the Nation. The expendi-
tores of tiat Commission, induding per diem compensation to its members, were
paid from an allotment smde by the Presidext from the "Emergercy Pund for the
Presidet, National Defense." The Assistant Attorney General expressed the m-
- that "esbers of tie Commission are not subject to the provisions of Section

- 9(a) of tire Hatoh Act becam e they may be regarded as coversd by the exception
relating to 'persons whose compensation is paid from the aporopriation ru' the
Office of the President'." Mr. Duggan snpported his oom‘.lndm Iuhtht :
rmmg -gnmnta ; a7 ;

.~/ "It would be possible to read this exemption ntlﬂl,ly .tnd
to conelude that since the compensation of thie members of the
Commission is paid from the "Bmergency Fund for the President,"

_and not from an appropriation for the "o/fice of the President®
they are not exempt. Howsver, 1 believe that a literal reading -

. is neither desirabvle nor consisteant with the legislative intention. -

' ‘In fact, if the phrase "office of the President" were read literally
it wonld confer an exemption on no one at this time, for there is

-5 -.
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no 1 an appropriation so entitled, as there was at the
time of the enactment of section 9(a). Since 194k that ap-
propriation item has been replaced by an item for the “White -
House office." In the absence of any indication of a legis-
lative intent to aboligh the exemption, I believe it should

be concluded that employees now performing similar functions

to those formerly performed by persons compensated from the
noffice of the Presideat" sppropriation are included within the ‘9
exemption even though the label for the appropriation from which they
are compensated nas changed. To reach this result, however, the
exsmption mugt be read in terms of its general purpose rather
than its precise warding.

: "ihe appropriation for the ‘office of the President' as it
existed at theidme of the enactment of the Hatch Act applied to a
small group of individnals who worked closely with the President
“and intimately shared with him responsibility for determining and
executing major natioral policies: In my opinion it would be :
justifiable, in the absence of indication of a contrary :
logislative intent, to includs wi the exemption persons paid
from appropriation items not in existence at the time of the Hateh
Act, © .g., tie 'White House office" appropriation, and used for

the compens ation of individuals in a similar relationship to the
President, like tte "White House office! appropriation, the

' imergency fund' came into existence after the Hatch Act. It
evolved from World War IT emergency appropriations to the President
| for his use in the national segurity and defense. Expenditures have
been made from the fund for varying purposes to mect emergencies
as they arose. In gome cases these expenditnres have been used
to compensate employees wio do not have an intimate and close
relationship to the President. However, the Fund may also be
properly used for the compensation of a small group of officers
and employeses who do have sucl relationship to the President.
 As to such persens I believe it would be appropriate to conclude

that the exemption wnder discussion is applicables
. "In the instant case the President has determined that it A
would be of assistance o him in executing the laws and reportiag
‘and recommending legislation to the Congress for the Commission

to & tady and report on the health needs of the Nation. Accordingly,
the furctions which its members perform intimately related to the

 presidential function and closely resemble the other types of

activities expressly exempted from the Hateh Act. In additden,

the members of the Commission are few in number. They are for ihe
. most part only intermitiently engaged in their furction. ‘Their
services are to be performed Buring an emergency and will contimue
‘for but & brief period. fThey tims differ in character from the
large classes of government officers and employees against whom

the prohibitions of section 9(a) are intended to operate. In

my opinion, therefore, it is justifiable 1o conclude that the
' members of the President's Commission on the Health Needs of the
Nation are covered by the Hatch Act exsmption relating to 'persons
'whose compensation is paid from the appropriation for the office

of the President.'" '

- b -
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) e rougomg 1ntnpntauon of emum (z) is m ma th-
_-_vht of the lezal Officer of the Civil Service Commission ' and in wy view is
~ econsistent with the legislative intention. Without atiempting to define the

- precise limits of the exception, I think that exemptiom (2) properly may be held 3

to embrace policy-making officials compensated from lpprmiation itens other
then that now known as "m Iﬁito House Office.*

i - The third ampticm refers to "(3) hnda and uailttat hum of
executive departments.” The memorandim prepared b:r the Ghi..f Imr Officer of
the Civil Service Commrission ltﬂn in part: ; : _

“fds onoptien mld duﬁnitolr ‘eover aubinot ufttm. noh as

~_the Secretary of Interior, Secretary of Comuerce, Attorney Gmu'al._ L

etc., and the assistant heads of these departments. The true _
. assistant heads of the departrents are generally serving under tho g
. title of Under-Secretary. . . . The law officevas of the opinien
~ that the exveption does not cover assistant secretaries as uader
- the varieus reorgmization acts the oscupaut of such a position
" is merely a division chief and is not in flnt thc au!itlat hud
; Ofthgmlrﬁﬁ A e 2 # : : ;

-__nsomtommtmunouwrmtinuhcmnmotomﬂm
 {3) %o justify restriction of the exception ingofar as it relates to qo-hmt S

heads to 'mdersecreteries only. The term used is Tagsietant heads." There @
is also no basis in the legislative histary of the act for the NArrow eon=

straetion placed upon the torm by the Commission's Legal Oificer. hrth-nm, iy

any change in the status of “assistant heads® under various executive reorgani-
sation plans should not be regarded per se as a baesis for econcludirng that

today's "assistant beads" of departsents are not the "assistent heads” contem-

plated by the exception. 48 previously emphasized, the political maﬁmo
prohibition of the Act was never intended to apply to E:Aw

umumuuamtmuupouwmm mdlppnr :
to be nothing in the reorganization plans whieh wonld require sonfining ex- e
ception (3) to an Under-Secretary in one department oF 10 an officer of com- .

ks plrahh status in another department.

m&hmm&omoaam-ioruth-mhuntefthuumqnm AE

= _--mﬁeu contain little illumination upon precisely what Congress meant by

- assistact heads, other than the many statements that all poliey-making offieials

should be exempt. Congressman Michener, in offering a ‘

3 mmmmt.mmummrmumtommunm

July 20, 1939. His reference to exception (3) mchtoumapmubothi
mt dctn:l.hd otworth.rcfmmtoit 1n ﬂmcrun ;

/-aubdiuum (3) of the Dempsey a-na-mt mt- cahs.ut s e
qrmon and all their uui-unh. (Itnm add.a)
{8k Cong. Ree. 5633)

N.l Wﬂq brud mmuﬁm of the Mﬂa was not disputeds MWr. :
Dempsey, who introduced the amendmsnt containing the annpﬁ.en, told the iienu
- on Julv 205 1939. tat t.hc exemptions exeepted

Vo "au heads of lmutl.n mw msmm- and t.hsir :
- assis tan ta" (nmca -upp.um (Bft B

leg Bﬂ. '9“)1._

smendment to




- Later the same day Congressman Dirksen explained that the Dempsey amendment _
exenpted inter-alia "those administrators who are administering in a Nation-
ﬁ,hcmHMcmg Ree. 9629). Also on the same day Congressman iichols,
speaking in opposition % the Dempsey amendment, interpreted the exceptions as
m-uamummmwmhmmt,ummotmah
mmmmnhmwmmudsuu-s-mu. (8L OCong. Rec. 9631).

mmcnm-maumms.mém”kothnmm
some pertinent references to the exemptions contained in 9(a). This bill was
mmnﬁuttotbﬂnuhutlhichinnommochdmmm provisions
~of 9(a)s In the Serate on March 5, ]3!;0, Senator Miller, u.fmingtoﬂn
'Mnmﬁm,rm -

L »7 "And it ma be interssting to see a roster of the
' assistant heads of the various departments ~" (86 Cong. Ree. 2358)

- -Momutmmmmnnaytom-uhaorammm(nmt

certainly Assistant Attorney General 0. John Rogge, then in charge of the
Grindnal Division or ‘the mmz of Justice). Senator Miller remarked that
ﬂﬁl off‘.'w.r : i g -

" 'nmﬂnponmmuu. lommu-utﬁnttethe
"~ head of a department of the Government. Therefore, he would
have been .md. (Italics suppnod) (86 Congs Rec. 2360)

“ (hnmhn, 1940, ﬂnchﬁoatt.husu otﬁ.«rmltd.nrm.d- s‘mur
Jchueu of Colorade referred to him as follows:

- "ihat is what Mr. Rogge is - assistant tiead of a department -
, and he acted in everything that he dld under the exemption, which
made hi.l actions lqd and lawful undor mﬁon 9 of the Hatch Act."

Senator. Hatoh l.qu_ subsequently with reference to !ir._. Rogge that

_ "A deputy attorney general of the United States is not an
- @ssistant head ot a dopuiunt. (86 Cong. Ree. 2707)

16 should be pointed out that Mr. Rogge mas not then a Wﬂ' attoraey md

. butian ggsigtant attorney geéneral. There was no such position as deputy attorney
general in the Department of Justice at that time. Under these circumstances,
Senator Hatch's statement scems too obscure te be considered pignificant. It is
conceivable that the Senator had in mind someome who had a status comparable to
that of a special assistant to the attorney general since the conduct of Mr. Rogge
“which occasioned the Congressional reference was in regard to his personal e
hvuuguﬁ.m in the field of certain alleged frauds in Louisiana.

P Smm:ommpmmmmmmmu-mﬁun
; 'Mnduig the "mohr:lu" of "assistants to Cabinet o:‘tuu'u“

LT ki s e iNing WAVAD MRS Saseg i . Bt oit, g
. Gabinet officers, assistaats to Cavinet officers, their 4

_ mm"’ and mplmtin Service « . " (“ m M- ﬂ“)

-"a -



What the Senator neant by "secretaries” is not elear. mw uu'..;l_:.r L

been referring to the Presidential nmm or m to the ndﬂlnto
twthoumtmtlhmnotmnm i)

Although the :on;mg nterm to the debates mmn 20 cu— i
clusive evidence as to the Congressional intent, it app. ars that there uﬁ
intent to confive “assistant heads" to assistant heads who had the st tatus of

undersecretary or comparsule rank. Attomey General Jackson ¢id not consider

_msmampummwumwnwm» wrote that .
- "the Seeretary of State, the nder somm ' Sta u, and the

Assistant Secretaries of State, are embraced withia the clanse =
" numbered (3) and reading 'hndl and Mlm hud- ‘of lﬁw.ﬁu T
£ hplrhntn." i

.mauamntmuaharmmmmumsuﬁmﬂa)wm Rl
Hatch Act does not prohibit ambassadors and -m-m from taking an nﬂw : !
part in po:u.uul campaigns. (39 Ops AG. ‘508, 509 . (A540))s <

The various r«rgnlnuon plans do not render ‘the mtuint qt

| your predecessor inapplicable to the present day assistant heads otlm
;mud-nt fruman's Nessage of Hareh 13, 1950 accompanying Reorganisation Plans

Noss 1 to 13 of 1950 "o Strengtisn the Nanagement of Six Executive Uepartsents

- and Seven Hegnlatory Commissions® (Honse Document No. 504, 8lst Cong., 2d s-u.},_ff-

~ indicates in a general way the purpose.and effect of the various reorganization
&mummummw::muonmmw
erence. 5 :

m-mm m ni.d: |

"] am trmn:lt.td.u today a.orgmuﬁu Plans Nos. J. h 13
~ of 1950, designed to strengthen the management of six executive
-departments snd seven regulatory commissions. These plans pro-
. pose & major elarification of the limes of responsibility and
anthority for the managemeat of the executive braseh. They

would ut $ut6.aPtest the Sriseipel Fencinieg rectasadaitons of S i

Commission on Organization of the executive branch of the Govern-

ment affecting the location of management reapud.b:.nw um | =

 ‘the departments and qinuu.

5 umumrm;otmmunwmwuqu'
o mt elesn-cut lines of authority do not exist in the mﬁu- #
. branch. The mmu stated that-- G ; ¢ Mt

/e firet and essenidal shpi.nih-mhr» mm e
~and econasy in the executive branch of the Federal Govern-
ment is to correct the present diffusion of authority and

~confusion of responsibility. The Commission warned that nmt

 this action all other steps to improve Mnﬁn nd
--mmtm“&htmm.a_u S

i u%mniuﬂmﬂmnu.lwumahumhh
_.___thmunotmqﬁngmmnv m&mwruth



management of the executive branch. c.lum lines of responsibility
and anthority will strengthen our constitutional system and will
also help to establish accomntability for performance in office -

@ basic premise of democratic government. I urge the Congress to

~ add its approval to my acceptance of mnrmumofﬁo
Commission en Orgmuta.en.

Reorganization Plans Nos. 1 to 6. relating to six executive d_opu-mu

/% -mwg-u.ntiu Plans Hos. 1 to 6, mwn, relate to the
' »pnrhmu of the Treasury, Justice, the Imnterior, igriculture,
Commerce, and Labor. With certain exceptions, these plans trans-
fer to the respective Department heads the functions of cther .
officers and agencies of the Departments. They permit each Depart-
ment head to authorige the functions vested in him to be performed
| by any officer, agency, or employee of the Department. In ade
~ dition, Administrative Assistant Secretaries are provided for each
of the six Departuents, and additional Assistant Secretaries are
authoriged for the Department of thn Inhrior md the mﬁ
of Agriculture.

"I:n its mtroductiau to its first report, ,_thn mm on
_Grganisation stated two 'nnntull of cﬂnﬁu wganiuﬂon.
These are: : :

-/ The President, and wnder him his chief nuunmtc,
cht department heads, must be held responsible and ae-
conntable to the people and the Congress tormmcht:t
of the uleuuw branch— 4 s,

m wise exercise of anthority is s.npul.tu. uthut
;the aids which staff institutions can provide to assemble
'facts and recommendations upon which Jjudgnent may be made A3
'md Yo supervise and report upon the execution of mua.

L wihe Commission Mﬁculy rmhd:

[ _/tnder the President, mmanatd-p-rmum -
hold full responsibility for the conduct of their mmu—

| < mm#mh-than mmmmmu
thqmtouhimotﬁdnqmdmin a.parmm
Joperations.

, "These six roornntnﬁ.an plm put :lntn ofrnt these
¥ !rmdlﬁmn. ;

“Mrough the years the Gnguu has rqutoaw mnd ‘the
. :oliqoufbldhgmmyhudshﬂyncmtaﬂsﬂwﬂlﬂutucm_,
/



of their agencies. Last year this policy was pursued in the
legislation authorising reorganization of the Department of
State and establishing the General Services Administration,

A reorgmization plan applying this principle to the Post
Office Department was likewise spproveds S

» "Howsver, in the six depsrtments covered by these plans,
all functions are not now mniformly vested in the department

- heads. Some statutory amthority is held indepeadently by

subordinate officers and agencies. These plans extend fully

%o the six departments the prineiples of stre de-

' partmental management by eliminating the patchwork exceptions
that now exist. AL 5 ;

_/"The transfers recommended in these plans accomplish
three prinecipal objectives: Pirst, they provide a clearer
1@ of responsibility and anthority from the President
through the department heads down to the lowest level of
. Operations in each department. Second, department heads are
* made responsible in fact for activities within their . yenci
for which they are now, in any case, held acoountable by the
President, the Congress, and the people. Third, department
heads are enabled to effect aporopriate internal adjustments
as ugy be necessary within their departments to permit the
most effective crganization of departwental resources and bring
about gontiauous improvement in operations. ;
% % % i
~"Two of the reorganization plans provide additional
assistant Secretaries, to be appointed by the President and
- Confirmed by the Senate, one in the Department of the Interior
- and two in the Department of Agriculture. Tois step is in ace
cord with recommend:tions of the Commission on Organisation.
The additional Assistant Secretaries are needed to provide ‘
more adequate staff assistance in supervising and directing the

policies and programs of these large Departments. At present vy &

' .~ "nder the previsions of Aeorganization Flan ¥o. 2 the
Litle of the Assistant to the Attorney General is changed to |
Deputy Attorney General, and an additional Assistant Attc o
General is provided in lieu of the Assistant sonuw,mqgg v
the latter office being abolished. These changes are designed

-~ 18 reflect more accurately the position aand responsibility of
these two officiale of the Dopartment of Justice. Bt S

W%

701 13 of Vue tesgaitiation M WAL aid o making

-~ @& more efficient Government. The plans affecting the departuwents

b
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I:ul hslp -trdghiou out tho unn of rupunﬁ.binw md
authority, improve administrative accountability, and make %
: aoparmtnl managenent sufficiently flexible to meet changing '
problems. The plans relating to the regulatory commissions -
_will result in the more businesslike and otftcuw thtnittraﬁoq e
“  of the Government's regulatory programs. In short, these plans
- provide for better management of the exséutive departments and -
regulatory cosmissions and tims will assure to the public the -
' buf. poud.hlo muu at the lowest pouiblt mu.

" The purpose of t.hou rcorgminﬂ.on plans 1n part was b omﬁdin
mmv and responsibility in the head of each agency and to ‘increase
- efficlent departmeantal operation by giving the head of the department p _
o effect appropriate internal adjustments. Any powers vested in a nborsu.nnt- |
by statute were transferred to the department head who was given the power to
~delegate to snbordinates the powers vested in hims It is not apparent that
these plans had the effect of ¢ “the status of present-day "assistant
heads" of deépartmentis in such a vay as to make them no lcnsor 'umtmt
._mas" ld.thix th.nmi:ngof?(c) of tbmtch&ct. & ; LT el

P ﬁn mr Muuon of the Stlu Dopwmt as accnpnlhtd Ia:r
" the Aot of o9 Che 143, 63 sut. 111, cannot be considered u
' ¥ Eﬁo roorgmisatton d’ ﬂip

Thua., an uailtmt head o.f a dtpu'tnnt uho is a pﬂhw-uhng

g ozficill seems t0 be clo;rly umrmd within cmpzim (3)

O T T st sl e 005 o e S eiiasek ”’

Gy Prisiouty Deind Uk Uie advice and sokaenh of b SRiGter Sad At

. determine policies to be pursued by the United States in its relatisns v.tth :
~ foreign powers or in the Nation-wide administration of Federal laws.” the: i .=
e ﬂh:l.af Lau errieor or tJa Civil Serviee connuion mtﬁ as fel.‘wua '

% . "e kttorney General has held that tnis cmcptmﬂ Chﬂ‘l? -
. 'covers a;g;a)udort nna m-m (Opsln.i.on of Octobur 19, 19&0,
39 Al i £y _ e

}"Ih:l.s not.ion aiu nlurly covers t.m hudl of mdsptndmt huruua
‘and Commissions, such as the U.S. Civil Service Commission. It
- will be noted that three things are required to bring an individual
- within the scope of this exception. First, he must be a Pruidbatial
] ' appointee; second, he mnst have Senate c¢onfirmation and third, he -
mt determine poligies in the Nation-wide administration of ?adlrnl i
[ laws Itumcp:lnianthatallthrumtbtpnmtorth
Gl enapﬁm would not npply. :

-2



..~ The foregoing comment appears to be a correct cosstruction of the
fourth exception and is consistent with the interpretation of that section :
rendered by the Attorney General in his Opinion of Oetober 19, 1940, ruling
that ambassadors and ministers are not prohibited from taking an active part
in political campaigns (30 Op. A.C. 508). 'he correctness of the comsent
;%-?}’" confirmed by Senator Hatekh's statement of July 21, 1939 (84 Cong. Ree.
’ it ¢
. "¢ 4 T ingerted another provision which is, in ‘substance,
~ that the prohibition shall not extend to auy official of the
~ 1 United States appointed by the Presideat Dy and with the advice

~ and cconsent of the ‘enate, and - mark the conjunction ‘and' -

| ¥ho determines policies to be pursued oy the Uoverament in the

| Hetion-wide administration of laws or in the relations of this
counity with foreign couatries; a provision designed to make it
certain that no policy-making official is included within the
prohibition of the Bill." S -

Songressman Michener made the fblimdng comments in tboﬁnn on July 20, 19391 3

/. "Subdivision (L) exsmpts all oificers who are appointed -
Ly the President by and with the advice and consent of the -
Senate and who detersine policies to be pursued by the United
States in relation to the foreign powers or im a Jation-wide
; administration of Federal laws. Here is a lot of langnage,
. and 10 one here at the moment is able to contemplate just who
¢ will be exempted, but there will certainly be suifieient
political supporters of the party in power to make a showing
in any campaign or maticnal party convention. This provision
will make it possible for ¥r. Mciutt, the recently appointed
- head of the Federal Securities Administration; t@ pursue his own
- Présidential aspirations or to use his fine Italiasn nand in be=
hg}t)or his political party aad his chief. . « " (B4 Cong. Rec.

Ihe memoraadum of the lejzal Officer of the Civil Service Commission
- rafers specifically to several positions, namely, Assoclate Uirector, Bureau

~ of the bndget, Wnile House stall members, chairmen and commissioners of
independent commissions and boards, and general counsels, as well as persons
appointed uader authority of Schedules A, 5 or C. The memocandum states

the Commission's Legal Officer's views as o whether esch of the emmmerated
po:itione or groups is exempt from the liateh Aet prohibition against political
activity. : : : ' AL T

T With vegard to the Assog¢iate Iirector, bBureau of the Budget, as to
whom the Commlssion concludes that he is subject to the prehibition, I do
not consider that it is appropriate tocomment in the sbsence of sufficient
information as to that officer's dities and functions and without a formal
reqiest for a ruling. However, you may want to point out to Chairman. Young
that his Legal Officer may wish to reexmmine the ceanclusion in the light of
the general observations made above. {8 -

Pl T
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 As to the reference to wihite House -mr um,' lt seens une e

: nuonnry to elaborate on the comments already made upon the exemption relating
_to "persons whose compensation 13 paid tmn ‘t.hn npproprhtion for the Ofﬁu o
‘of the Prosident," 5 :

As to the nftnmce to “(‘hnmn and’ con!.utmﬂ of :l.ﬂdopmm
;Comuiona and. boardu." the Co-iuion*n I.ogl.l ornm makes MQ mn‘h :

r';’ / "These are excepted when it can be shown that they (3.) an
~  appointed by the President, (2) confirmed by the Senate, and
(3) determine policies in the Nationewide administration of = .
" a Federal law, The U. S. Civil Service Commissioners: themselves
are a good example of this exception, . Probably most Commise .
| sioners and independent bosrd members would fulfill the three
 requirements of this ucapuon and ttma wuuld b- nmptd from
.. the’ Hat.ch Aet," ; R o e
This sesms to be a wrnct appﬂiul of the appliution of the- ut t.o._
this Eroup. -

' The finzl reference is to 'mml Gaunu.‘u', u to m t.bu iual
Offiver's memorandun lu&cu

- "I feel ithat this group is clearly subject to the Hatch Aet
~  as pone of the exceptions apply. . This would aleo be true in
. =~ the case of persons appointed umr authority of 8¢hadu1u .&,

i Bor G,"

As in the case of the 'umhta Dimtor, fureau of the Budpt,* ¥ 4 do mt! % L
congider that it is appropriate for us to comment ag to persons appointed unda_r Sk
~ authority of Schedules A, B or ¢, in the absence of specific information and

- without a formal request for a ruling, As to "Jeneral Counsels," however, you :
may wish to call to the attention of the Commission an informal hm&ha k=
made in 1942 by Hewman A, Townsend, as Acting Aseistant Solicitor Ueneral, t&t
the provisions of the Hateh Act exception (L) applied to the fituminous Coal T
Consumers' Counsel. Thie conclusion was reached in a memorandum for the &ttomq
Seneral dated Fevruary 25, 1942 (12 Unpublished Opinions €23), It camnot s =
viewed as holding that General Councels as a group are not subject to the. prohib!.- S
tions against political activities. However, it does indicate that general. g
counsels arp excepted whose status coues wiﬂmz the terns of uccptim (L) of
Section 9(a). The opin&on gtates:

s "EDe proviaien of the Hateh Act pmhihiting officers and . . " 8o
esaployees of the Government from taking ‘any astive part din
3 political management or in political campaigns' is expressly
© made dnapplicable to 'officers who are appointed Ly the Presie =
. dent, by and with the advice and consent of the Senate, and . =
| who determine policies to be pursued by the United 8t-ltot A
| 4in the lation-wide admimistration of Federal laws,’ ;
Pituminous Coal cmu' Onanul elurly falls vithin th:u

. . 3 Ced - ..,\I .. .".— L
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Sy mlad«f qmﬁ. He h appeint‘d h; ‘the. Preuupnt. br m}
7 4ith the advice and consent of the Senate, and is’ W
f:-r.tth the Quty of taking necessary steps Yo protect the - S
: ‘ intereets of mﬂ in the entire country under the ', Bt o gl
-mm codw [oim mag 26, 1932, rh._m. :x:rm_ BN

e Ry mmmuhm e.t wcqmmonrs hgﬂ ome.r mmau.,uth thn o
mﬂung mums FES & - s il S

""" i roher rmmm “iraneh! spnhm swald, mm eer&in . 2
. circunstanicés gause some trouble or embarragsment, L0
spwkm&mdbym agency. to explain mw'a
/ 1{3, procedures, aims, etc,, he mself would be pro= .. S
, from being charged with e Hatch fct violation. Kw- Al S e e
mr, Congrassional campalgns are now underway and there = -

_ would ‘be ne gontrol over the manner in whieh the cmmuoul
cardidate aay. utilize the. gpeech as a part. of His cup&ign
Mth mdriﬂs Tais, of course, would be pleked up
Yy the opposition. In such case |though the

apealer 83 an_individus ‘yould be ‘protected as it wash i
_aspignnent ds 8 pm of hig job, the resulting publicity auld

- : n wtb-a-wmﬁmmmm
i.ﬂns ar a;mtor- '

R \

- \,‘S‘.

"- N Bctnro amlmn: th.u w\m, nw!:d w posaihh ummm» =5
- stamiing, '_._I--mt to ewphasize that the exceptions discussed herein are excep-
f uo_ns_ solely to the prohibitions of section 9(d). nsl‘ﬂn_nt active prtigipltion
' : -' t1cal managenent or in political campaigne.” There are
r prohibition of section 9(a) against ‘the use of vofﬁm mmnﬂ
L g‘sr hﬂum for ths purpau er :lnhr:ml.ng nih an ohctioa or qﬂ'oct;ng i
: rwm mm: S :
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