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You have asked what muight be dose. apart from the enactmteat
Of legislAdOft, to accomplish the eliziuA~lou of racial segregaties ini
interetate trasportation.

Segregation inl tr&al, as such, has not been declared unlawful.
The past view of the Interstate Comerce Comio Uas bees that
segregatimn is neither required nor proihibited, by the Interstate
Commerce 4Act, th.~t only substantia ewjaty of treatmet is resuir~d.
Under that view, a railway carrier may thereto". by its rexulations,
require separation, of whit* and negro paasae. CMi..*v. esok"

andC~ Ry .ZIS U.S. 71 (1910)i HenlderUs v. S u~ra G
CC--413. 418.419 (094); JLe-i-sORs V. U1TW4r--

stpp. 906. 911 (D.C. Md.. 1 941) Fiverse ina33 'US W6(9SO);
" Mv. Southemn. R~Aiway C., 96#81. C. C. 3SZ (1947); Headorsos v.
Courn Riaeae y Co., -#- A I. C. C. 73 (1947). The libaeiiTij1Vprome

Coure rested on the grevud either that the VwUeioned
segregation Practice waS an Urasonable disc rimiation under thes
Interstate Conamerce A ct, Mitchell Y. United St-'tes, k13 U. S. St' (1941)
(de&ia to a Negro of Ps~aslt 'car spacol; N efrsen v. United glat*s,
3 39 U. S. $16 (193Q,) (dining c a sorgata oaiT r Wwrdei an Interstate

commerce & Su MW 4iaa, 3$U.S3. 373 (1944) (he4LdAg VirIS a
asroxation raWW ure a1ie tt bus traaspottion). As -result,
various_ forms of segregation practices have been and are being tested
on a case basis, as burdess ow interstate commece or nresenable dis-
c rimination. where the Interstate Coexaerce iwt and similar legislation
is controlling. In the latter cawfo y. unleao the practice is clearly
invalid ease .mc provisions *9 Lwa49 U.S. C. 3 (1) or 314 (4).so
as to be strIcken down directly by the coars, Iv v. si r
bovsd Unxoso 192 F, Ad S33 (C. A. 7, 1551), it =x& require --
;=IM~tVWV Inquiry and action befre final adjudicatien at the
Validity or invalidity of the practices can be hiad. Mitchaell v. Unid,
State. 303 V.S. 80, 93 (194; Greene V. ktluAtic C3&ft u k--M

Wiu~ts U?7 F. 24408 (C. A. 4, IM5).
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Of coar sthore is gosd grund for beevi that the leo1l
beast for segregated trave*l fUWed Upn P:s v. For a. 163
U.S. 537 (1896), and GBChiles V. , .8. 71
(1910), may ee day disa r. recent of the Supreme
Ceourt, which truck down as acoastitutional the segregation ef races
in the public schools, Brown v. Board of Edation U. S.
(may 17, 1954); Bollin 1 r, U.05. (May IT It 1
rejected as inappc e id 7 pblic * en the "separate
but oqual'" doctrine of Ples v. Forson. Ples v. Forson was
a transportato case " 6 arre eaiy on ear st*re
cases approving segregated schools, 163 U.S. at 544-45, 550-551.
The action of the Supreme Court in the school segregation cases was
almost immediately followed on May 24. 1954, by orders of the Coart
vacatiag three judgments below which had uphold selgregation in the
private operation of a municipal amphitheater, No. 85, Muir v.
Louisville Park Theatrical Association, and segregatielinTwe state
colleges, No. 595, Treaud v. Board of rvisors of Lolstaa State

ivrsityd No. 9, rawis State or a e reV. SeaR_ iea
(siiI w Week remad ng the three eases for further co
sideration "in the light of the Segregation Cases decided May 17, 1954,
Brown v. Board of Education, etc."; and by orders denying review ao
t judgments belw striking down segregation in publie hosing. No.
583 Hoa Authority of San Francisco, v. Banks, oexelsim of negroes
from a municipal golf course, No. 3, Holcombe v. Deal and exclusies
of negroes from a state Junior college, " i . 1i . Wi itFalls Junior
College District v. Battle (see 22 Law Week 33064.

There is thus ample reason to believe that the legal basis for
segrogation in transportatioa is crumbling. The Goverment has e
before urged disavowal of the "separatee baequal" doctrine in trans-
portatron, see brief of the United States in Henderson v. United
States (339 U.S. 816). It has every encora&;eji t tw to press with
renewed vigor for the elimination of the doctrine.

Two cases offer an opportunity for intervention in that direction.
There is now pending before the Interstate Commerce Commission
a complaint of the National Association for the Advaucemont of Clored
People and several individuals against St, Louis-San Francisco Ry.
Co. and 11 other rail carriers, No. 31423, charging acts of segregatio
and discrimination in the furnishing of interstate transportation

t*, scrima n, or mamng m y stinra ased uon rs e
or color among ppssengers using the carriers services and facilities.
The suit apparently has been filed a the theory that segregatien per
so is violatie of the laterstate COmmorce At and the Coastitutio,
The answer of at least onof the carriers, Gulf Mobile and Ohio i. R.
Co., admits that with respect to certain interstate passeager train
perations it kmantaiUns a policy or r e segregating ad sparating

its negro and white passengers, but denies that such segregati reslts
in unlawfal diseriminate within the meaning of the laterstate Commarce
Act. Others of the answers, withut mnaking a similar admission, in-
dicate a technical rolianee upon the theory that eparation of the races



as sch tois se violatie of the Interstate Commerce Act. A fw tof the
answers appear te be denals of any segregation preaties. Com
plainants fled an amended complaint on April 9, 194 to which the
defendts hav answered, ad the matter has been schedued eor
hearing on Suly 27, 194 in Washingtan.

The seead case involves a motor carrier in interstate =eemerc,
Sarah s v. Carolina Trailw s Inc., No. MC-C 564. Ina this
case a earing was. May 1, . It appears that the defendant
carrier maintains a regulation tfr seating whites from the froet and
Negroes from the rear at its buses. Complainant traveling from New
Jersey to North Carolina, on a through ticket, was subjected in North
Carolina to an application of these raes when she refted to semply
with a request of the bus driver to change from a freat to a rear sat
on one of the companyWs buses. When she refused to make the change,
the driver had all of the passengers transferred to another bus but
excluded the complainant from the second bus. The testimony of both
the mplaiant ad he dfedant's employees appear to agree on this
poat. (Complainant was also arrested by local police, but the parties
differ on whether this was caused by defendant's e mployes or by
alleged abusive language of complainant.) The complaint asks for a
cease and desist order directing the defendant to cease discrimtinait
against members of the Negro race, and asks for damages as welr.
The brief of the complainant appears to aopt th to adopt the theory that sep*l'
sgatio per so is unlawful, and defendant's brief relies upem Chiles v.

Chesapeake an Ohio Ry., sr as authority for the carrier
segregate. The examiner has net as yet filed any determnation o
reommeadatiou with the Commission.

It would seem to me that either or both cases new before the
laterstate Cmmer Commerce Commission offer appropriate epportunity for
the Government to intervene and urge the adoption of orders which
will remove the cloak of legality which has surrounded the segroega
tioae practices of the interstate carriers. Of course, the Government
could await a decision in either r or bth cases by the Interstate
Commerce Commission and, if the decision continues the support of
segregated practices, could intervene on any appeal to the courts.
However, it seems to me that if the Government were to throw its
weight into the controversy at this point, it might persuade the Com-
mission that the time has come to abandon an Insupportable rule
without waiting for further direction from the courts. As for back
as 194?, one of the present commissioners, together with a former
colleague. urged that race no longer constituted a basis for segre-
gation in ainterstate travel. See dissent of Commissioner Mahaffie
and former Conr Co isoner Atison in Henderson v. Southern alwy Co.,
269 I. C. C. 73 (1947). Many of the present members have come to
the Commission since that time, ncluding four appointed under the
present administratien. The Impact of the recent cases, and a strong
position by the Attorney Genera intervening as the chief legal Oefcer ao
the Government in support of the constitutional preohibitioen ad national
policy against racial segregation, could be persuasive and decisive.
For your further information I attach the copies of docaments we have been
ale to obtain nl the two pending cases.
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In the cwwve* of oxamning late oar subject, we have 1o*A
briefly at the possibility of MUaloee of segwogatios in Intrastate
travel~, bearing inridthat Ples57 v.Fruo invove just that,
and is the crestone of the IO-ja structueo .ogwgation, In rs 1
The Supreme Court has n*L yet disavowed Plsy, buft in the light of
fto" V. ft, 04.Z&A-ia f~ the la.o ame that it wil
When the oclsiom arises. We hve 1ao recommindaton. at the
present time, for '.k of Wormoation regarding a s~itablo case for
federal action or intervention. It seemns to us that au appeal a as
appropriate set of iact~s from a eri"isa conviction uder a state
aegregation law wc~uld probably offer the better of several avenues
of challenge. .', have made some Wnormal inquiries -as to any

cuOret Situations which snight involve servicemen or federal emplee
being Subjected to state segreation laws luintrastate travel, but
are not prep;Ared to report azathing conrtte a yet.

J . Tee Pankla
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