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Bureau of Prisons
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Your memorandun of October 5, 195, addressed to Mr, Warren E.
Burger, raised four problems relating to the medical treatment of
prisoners, Ounrthoumblmm'j.- uh-nmt

/O'ltiamlubhthnmhmm;dhnw.
interfered with or halted altogether if enough prisoners
nm.atonhnttodimmcmdmupummomm
mnmm.u:fuumuummyhmm
whether a viclation of prison rules was involved o = -
whether treatment was necessary to restore them to the
‘phiysical or mental status which would emable themte = =
take part in and benefit from the rehabilitation program.
In a case of suspected malingering for instance; it is
wryd.u'ﬁnl to tell w th-rtlnau the result of a

psychosis or is being faked. The truth can sometimes
be determined by an interview while the inmate is under
thoinﬂmme!ndinlwhl In one case at Terve
Haute th.annpuud mginnumumnot
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ms.mnp of commnications, it is quite clear that the prob
presented to me monhm specifically to the involun .
administration of drugs in order to obtain an admission o truth or
falsity of a fact from a prisoner, My reply is limited to that narrow
queetion: It does not concern the administration of sedium amytal or .
- any other drug for medicinal or therapeutie purposes, with or without

the subject's consent, or even the employment of such drugs for "truth® /

or other purposes with the subject's consent, Those matters require
-mnh consideration,
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It is well to understand, at the outset, the admonition of the

- Courts that although a person is in lawful custody, "His conviction
and incarceration deprive him only of such liberties as the law has
ordained he shall suffer for his transgressions.® Coffin v, Reichard
143 Fo 24 Lh3 (CsAs 65 19hY). The Court further observed thet:

: /O'lmmhhmﬂl'tmma_noﬁhtqeim
except those expressly, or by necessary implication taken
him by law, While the law does take his and
impoges & duty of servitude and observance of disciplime .
- his regulation and that of other prisoners, it does not
m'mtﬁ%rMamivwm
vagion." (p. Wh5) : S

This, we may assume, sufficiently states the principle that conviction
for crime does not result in a divesting of Constitutional protection.
See also Frank v. 237 U.8¢ 309, 331 (1915), guarantee of due
process of law under Fourteenth Amendment extends to prisoners;
United States v. Lefkowits, 285 U.S. 452, L6l (1932): "The Fourth

orbids every search that is unreasonable and is construed
1iberally to safeguard the right of privagy... Its protection extends
to offenders as well as to the law MW;%. United States,
269 UsSe 20, 32 (1925): "The protection of Avendment ex-

16

tends to all equally,==to those suspected or accused, as well
as to the innocent;" and Weeks v, U_ni States, 232 U.5. )63, 3912 -

(192h) ¢

. _/Oam-cmo:m.rmwuhmmm o
of the United mmuﬁmm:rm.nmm
. of their power and authority, under limitations and restraints
as to the exercise of such power and authority, and to for-
ever secure the people, their persons, houses, papers and
- effects against #ll unreasonsble searches and seisures e
under the guise of law. This protection reaches all alike,
whether accused of crime or not, and the duty of giving to
it force and effect is obligatory upon all entrusted under
our Federal system with the enforcement of the laws."

It is recognized that the treatment and supervision of prisoners
is a difficult and exacting process, Undoubtedly, the inherent nature -
of the custody is such as to provide a continuous challenge to the .
ability of the prison officials to maintain proper control. When the
nmemtimlmnuor'thonmmuQmmh;hnﬁh,
or at lesast uncooperative, attitudes, resort may be had to eovery
permissible method which is calculated to preserve authority and
achieye necessary ends, The Courts are mindful of these and the
many other varied problems of prison care and reform. For that
Teason, as discussed in Mr, Burger's memorandum,the Attorney General,
and officials of the Bureau of Prisons under his general supervision,
are assumed to have broad authority in the administration of accepted

: MMWMM'mmum-m#ﬂuhumw. 3
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Sueh authority, however, is mot unlimited. Trespass upon
one's person can be squally offensive to the Comstitution whether
the subject is free or a conviets This was made wholly clear by
Justice Brandeis in Olmstead v. United States, 277 U.S. 438 (1928) ¢

O"Ih- makers of our constitution ... conferred, as
against the Government; the right to be let alonew-
the most comprehensive of rights and the right most
valued by civilised men, !omuvtthatruht. £

every unjustifiable intrusion hy Goumt upon

t&apriworthaiadim, tever the means
‘employed; must be deemed a violation of the Fourth

/Ommmuummumun-
dress a&s his mogt virtuous fellow citizen; no record
of erime, mmmsﬂmmmww (dismt-

ing opinion, pp. 478,

m,ummwmmamnumnmmmsm

Ve Oklahoma, 316 U.S. 535 (1942):

/0 *mnmmuummumahahgmuw
represenied majority may conduct biological experiments
- &t the expense of the dignity and personality and matural
“powers of a minority--even those who have been guilty of
mmq‘ﬂﬁm“m‘ (]h 5“)-

The problem here concerns "a state of mind that can be induced
by a variety of drugs,” Dr. W. F. lorens, Criminal Confessions undey
Narcosis, 31 Wis. Med. J. 245 (1932). Such drugs “dissolve inmhibitions

ta stimlate unr-pntud axpmui.on of axutul fact, of

pnl. As stated in n.nma, Tho Dotocmn of Deception==
A Regume, o Bar J, 153 (19L6)s : _

’O-m term 'ruth serun,' like 'lie-detector', is a
nhmr Mhmapoeitiovhtohmlmorm
eptione-no drug which will infallibly induce truth.

- ' sldmgnplhhnfpmdm!.nca
uncmcj.wsmn in which the subject may

!Ihtl fm uporinam." Wigmore, M__ nce (3d ed., ”llo)a 701- ml

Pe 283, .
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/Onarem, hnnm, mmmmmmmm
. one's consciousness, In such a mental state, the subject
hmmsmummnhmmmuumm. _

mmmm»mmmum and as a
mltithmmﬁwﬁmtforhmjmto

' ‘or 'narcosynthesis'

dountdumummuddtutota'tm&m'

} attempt deception, Thus !

Mtuthcrthoprou of indu
'I.ppnuﬁmat whn'ulvln

faculties are so weakemed that his answers to questions
are responsive but not censored,” (p, 167).

maowunmwmwmumumm:o:
thmormehdmnnomtonrimuqnumn. It is fair to

that the ecourts generally would nos

aceord recognition to such.

umg/. However, aside from any question as to the seientifie

s of the technique, and the further
mhammmmm;mrmmm

circumstance that the 5
forbid its use u -v:uhm '

u.mmmmg, other factors mist be considered.

of the dmug.

d 38 (1954), State v,
mcmé).wm v?amikolmr:

Fint,thﬂnm'srightofpﬂwmldwmm@
administration

‘!hatmuuhu-mir

suu v. Lindomth {New Mexico), 243 P. 2d 325 (1952) ve Jones -
2 Hudson (Pﬂlﬂ;.lﬁ

, s. .
P. 21 (199’).

statements made ﬂmnuumnmmummw:-
Mmomlﬁdmtmmmtﬂahlhhchdnmum
recognition, Ituuammtmammummmth
Mﬂhﬁ#mm.ﬂdmmmmthﬂdb

stipulate, See Ve United States (D.C,

Uns.uu su (070,

» J95FI 2T 2L (1951)
w; (1913;1&“%. v; hrh (H;lol’fo?%',

)y 293 F. 1013 um); %m- it

(W) o Cole. ( ourd),

znnmsu State v. (kansas), 1 h?)l

%\‘. Wogchnick (Galmmh) Ps 24

e 1958 Srase’ il (( ,Z.h
ve Pugeh (N

Ve xm:m ufw. 24 458 (19

zll] g-wo H 110 (1952)] m Ve Stl‘h (H‘

70 (1950) omn v. Shh
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his participation were not accompanied by physical foree to compel

bis attendance before the administering officer and there were no
penalty, other than return %o normal prison routine, attached to a
finding of malingering. In this respect, a prisoner's right to

privagy is not lessened by his status as a conviet. Although the

drug application would lack the physical digcomfort of the rack

and the screw, it nevertheless constitutes a method of third degree
which could have lasting consequences beyond physical pain, Indeed,
it is likely that many prisoners would prefer physical torture to :
_the forced disclosure of subconscious hostilities and personsl secrets
affecting their lives and the lives of others. No matter how useful
the drug technique may be in aiding prison edministration, there can
be no legal Jjustification for a process of mental probing,

It is also well to consider the oppressive uses to which the
practice of administering drugs to obtain admissions eould be put
and the potential for great mischief it presents. If the techaique
were considered acceptable in detecting malingering, would not its
use be even more inviting in solving prison crimes or infractions?
And aside from any drematic quality, could it not be argued that
contimious insight into the thought processes of all of the priseners
would permit the prison authorities to take greater and more effective
precautionary measures against disorder and worse, and to better plan
for rehabilitation? Although these ends are pleasant in contemplation,
the price in terms of personal degradation is higher than the law allows.

Although no exast or analagous case appears to have come before
the courts, enough judieial expression is available for the belief that
the deseribed practice would be condemned. Thus, the Supreme Court has
sharply stated that the Fifth Amendment prohibits the use of "physieal
or moral compulsion to extort commnications," Holt v. United States,

218 U.5. 2h5, 252-3 (1910) and the "Fourth Amendment, ensuring freedom
from unreasonable searches and seiszures, ... one of the primary
objectives of the framers of our Constitution was the preservation sk
of liberty of person and that protection of the individual from coerced
aduission is one of the basic righte afforded under the Constitution s.s
It is eminently more desirable to safeguard the rights and liberties
mMWthanammm-maweriﬁm
than to jeopardize these individual rights and liberties by the

admission of unt Yy eyldence, The sacrifice is not worth the
price” (id., at pp. h93-hg/)7a e GO i o -
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while cases like Holt v. United States » have been treated
in relation to evidence admis a proceeding, the same
*fundamental unfairness," Lisenba v, Califo 31 U.S. 219, 238

(1941) which characterises Inveluntery s froa prisoners also
is at war with traditional and deeply rooted Constitutional pts

of fair treatment. It does not &ppear significent that the process
here is unrelated to a trial, As stated in Boyd v. United States, -~
116 U.S. 616, 633 (1886), constitutional n I8 afforded even
though the acts are "mot technically a criminal proceeding, and,
neither, therefore, within the literal terms of the Fifth Amendment

to the Constitution any move tham it is within the literal terms of
the Fourth. Does this relieve ‘the proceedings or the law from being
obnoxious to the prohibition of either? We think not; we think they _
are within the spirit of both." = We must be mindful of the admonition -
that "Constitutional rights may suffer as much from subtle intrusions

as from direct disregard,” Malinski v. New ¥ 32} U.S. 401, k10
(1945)+ And, as further amﬁﬁ States, supra:

/()"Though the proceeding in question is divested of many
of the aggravating incidents of actual search and seisure,
./7 yet, as before said, it contains their substance and :

- essence, and effects their substantial purpose. It may
be that it is the obnoxious thing iu its mildest and
least repulsive form; but illegitimate and unconstitutional

 practices get their first footing in that way, namely, by

- sllent approaches and slight deviations from legal modes :

| of procedure. This can be obviated by adhering to the
rule that constitutional provisions for the security of
person and property should be liberally construed, A
close and literal construction deprives them of half :

/, their efficacy, and leads to gradual depreciation of
the right, as if it consists more in sound than in
substance” (at p, 635),. o _

The circumstances presented by your memorandum compel the con-
clusion that statements made by a prisoner while under the influence
i:dng:ﬁnhtw-dd%thhemtﬁwlwmof"bufm .
choice t, to ys Or to refuse to answer," Lisenba v, California,
31]00.5. 219.2 (m. ‘M. mm’”.mu“m“m i
practice. Altm.hmmmnmwmumun
difficult, the end does not justify the meanss "We are not impressed
hythmtth“lnmfomtnm.-uahnﬂmqwm
are necessary to uphold our laws, The Constitution proscribes such -
lawless means irrespective of the end," Chambers v. Florida, 309 U.S.
2275 2401 (1940) & : i



