PR 1 e
o " g \\‘.
A4y, J

47/ Re: Designation of White Citiséns Councils

c:n::i:.{u_mb 351 U.8. 536, 543, 544, held that the £

term 08 security”’ in the act of August 26, 1950 (5 2 2
U.5.C. 22-1, et seq.), "is used in the Act in a definite
and limited sense and relates only to those activities .
which ave directly concerned with the Nation's safety, as \/\’\
distinguished from the gemeral welfare,” and that the "term
was intended to comprehend only those activities of the Gov-
ernment that ave directly concermed with the protection of
the Hation from internal subversion or foreign aggression,
and not those which contribute to the strength of the Natiom
enly through their impact on the genersl welfare.” The Cole
case applied this standard to determining the types of posi-
tions in the executive branch of the Government the occupants
of which would be subject to the summary suspension and ter-
mination procedures established by the act of August 26, 1950.
The question is now raised whether this standard has any bear-

/ing upon the exercise of the Attorney Gemeral's authority to
designate organizations under Part III, paragraph 3 of Ezecu~
tive Order 9835 of March 21, 1947 (3 CFE, 1947 Supp«, p. 129),
as continued and modified by section 12 of Executive Order '
10450 of April 27, 1950 (3 CFR, 1953 Supp., p. 72). If it ;
does have any bearing upon that authority, & further question
is raised as to whether it would affect the designation of
vhite Citizens Councils, assuming for the purpose of this
memorandum that such organizations have been determined o
have "adopted a policy of advocating or approving the com~
migsion of acts of force or violence to deny others their
rights wnder the Comstitution of the United States,” and that
this language of Part III, paragraph 3 of Executive Order 9835
sets forth a sufficiently definite standard to justify admin-
istrative actiom. -

Cole v. Young has no express or direct effect upon the
designation of organizations pursuant to the Employee Security
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Program, Any ispact that it might have
have to be implied., Ve cam pevcelve no :
therefore conclude that it has no besving wpon the exexcise of
the Attorney Gemeral's suthority to designate orgamisations.

1t would follow thet it would mot sffect the Attormey General’s

organizstions may be designated would depend upon the facts
resolution of other legal problems invelved in in
language of Executive Order 9835 which are discussed below.

S 1]

the Secretsry in the exercise of the powers conferred upon hex
as a vesult of the extension by Executive Order 10450 of the
act of August 26, 1950, to all departments and agencies of the
Covernment. Cole contended that the Civil Sexrvice Commission
had invalidly refused to sceept his sppeal from the Seczetary's
action under the Veterans' Frefevemce Act (5 U.S5.C. 863). The
Court noted (351 €.3. at 541) that the 1950 act “elininates the
right of esl to the Civil Sexrvice Comission” and, that,
thereifore, 'the sole question for decision is whather petition~
er's discharge i3 suthoriszed by the 1950 Act.” Polnting to the
language in the act which “authorizes dissmissals only upom a
detexmination by the departwent or agemcy head that the dismiss~
al is ‘necessary or advisable im the imterest of national se~
curity,'” the Court adopted the view that the determination re-~
quired involves mot omly (1) "the charscter of the employee and
the likelihood of his miscomducting himself,” but also (2) "the
nature of the pesition he and its relationship to the
 'mational security' (id. at 542).

The decision did mot discuss the evidence relatiang to the
character of Cole, other tham to comclude that ressonable doubt
as to his loyaity was the ground for his discharge, becsuse it
decided that the term "national \security” wes used im the act in
the listted sense alresdy set forth snd that "no determination
has been made that the petitiomer's position was affected with
the 'mational sscurity' se that term is used in the Aet” o Bt
543). 1t voached this comclusion because the Secretary hed made
only the formal determination required by Ezecutive Order 10450
that Cole's employment was not "clearly comsistent with the in-
tevests of national security” emd becsuse the Court interpreted
the ovder as reguiriog the discharge under the 1950 act of all
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employees failing to meet minimum standards of loyalty without
"eny independent determination of the potential impact of the
person's employmént on the national security" (id. at 554; em=
phasis in epinion).

Thus an examination of the opinion mekes it apparent that
the discussion of the term "natlionzl security” was directed
primarily, if not solely, te the question whether that phrase
exercises a limiting effect upon the types of positions the
occupents of which may be subject to the summary suspension and
termination procedures authorized by the act., The Court empha«
sized that before, at the time of, and after the enactment of
the 1950 legislatiom other authority existed to discharge em~
ployees because of loyalty doubts (id. at 543-544). It also
rested its conclusion on the legislative history which indicated
that employees with access to classifled meterial were the only
ones intended to be affected (id. at 550-551) and on the enum-
eration in the act of agencles which undoubtedly ewploy such per-
sommel (id. 544-555). From this the Court reached the result
that the phrase '"in the interest of the national security of
the United States” in the context of the 1950 act was intended
to have a limiting effect upon the types of positions covered.

It is important to this discussion that nowhere in the op~
inion is there cast any doubt on the proposition that loyalty
is relevant to Covernment employment, whether included withi.n
the concept of security as it is in Executive Order 10450, or
subsumed under the Lloyd-LaFollette (5 U.85.C. 652) and Vamms
Preference Acts' (5 U.8.C. 863) formula of promoting "the ef-
ficiency of the service,”|or used es an independent standard as
it was in Executive Ovder 9835. On the contrary, im comnection
with its emphasis on the availability of those acts to deal with
disloyal employees genmerally and om the fact that Congress en-
acted the 1950 legislation in the background of the existence of
Executive Order 9835, the Court stated:

/) "Thus there was no want of substantive suthority to
dismiss employees on loyalty grounds, and the question
for decision here is not whether an employee can be dig-
missed on such grounds but only the extent to which the
sumnary procedures authorized by the 1950 aet are avail-

J{able in such a case" (351 U.S, at 544; emphasis in op-
inton) . .
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Even in its detailed analysis of Executive Order 10450, which
was cxitical in tome, the opinion did not question the general
relevance of a loyalty standard,

Hor did the Court consider what would be appropriate
loyalty standards or procedures. Im view of the narrow ques--
Hons it conceived to be before it--whether the 1950 act covers
the occupants of sll positions or merely the occupants of sen-
sitive positions and whether the order purported wnduly to ex~
tend its coverage in loyalty cases--and its assumption that
other procedures are available to deal with disloyal employees
generally, there was no occasion for it to do so. It ig true
that it confined the types of positions subject to the sct to
those directly concerned with protection against "intermal

It 18 clear that the device of designating or listing or-
ganizations in connection with the Federal personnel system
ie used in comnection with determining loyalty. The history
of listing goes comsiderably further back than Executive Order
9835. Bomtecou, "The Foderal Loyalty-Security Program” (1953),
PP. 159-167. However, that order, which established a standard
of loyalty to be met by all employees and a procedure to adju-
dicate it, serves as an appropriate starting place for a dis-
cussion of the present functiom. Part V, paragraph 1 of the
order, as amended, provided that:

/"1, The standard for the refusal of employment or the
Temoval from employment in an executive department ovr
| @gency on grounds relating to loyalty shall be that,
' mulmmdenee.mutrmmhle-dw_btn
\‘/mt}ulomtynfchepermmvclmumscwm-
ment of the United States.”

Part V, paragraph 2 included among the "activities and as~
sociations of an applicant or employee which may be considered
in comnection with the determination of disloyalty”;:

/O "g, Membership in, affilietion with or gym-
7 pathetic association with any foreign or domestic
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organization, assoclation, movement, group or combina-
tion of persons, designated by the Attorney Gemeral as
totalitarian, fascist, commmist, or subversive, or as
having adopted a policy of advocating or ipproving the
comaission of acts of force or violemce to demy other
persons thelr rights under the Constitution of the United
tates, or &s seeking to elter the form of government of
the United States by unconstitucional means.”

Part I1I, paragraph 3 of the order required that the Loyal-
Ly Review Board, established by the order, be furnished by the
Department of Justice the name of each organization "which the
Attormey General, after appropriate inmvestigation and determine
ation, designates as” coming within one of the categories set
forth in Part V, paregraph 2.f, The Loyalty Review Board was

in turn requirved te furnish “such information te all departments
and sgencies.”

Executive Urder 10430, which repeasled Executive Order 9835,
introduced “sccurity” as a broader and more all-encompassing test
than "loyalty.” However, the standard of loyalty was by no means
dropped. Rather it was included within the broader concept. Thus,
in its preamble the ovder recited that all Govermment employces
must be "of complete and umswerving loyalty to the United States.”
Section 8 of the order directed that investigations be related
to disclosing, together with matters not menticned in Executive
Order 9835, all the associations and activities set forth as rele
evant to loyalty standsrds under Part V of the sarlier order.
This included velationships with orgenizations identically des~
cribed as in Executive Ovder 9835. Accordingly, the Supreme
Court comcluded In the Cole case that an employee was not im-
tended by Executive Order 10450 to be retained unless "there is
no doubt as to his loyalty.” 351 U.8. st 5352,

in twrn, the function of designating or listing organiza-
tions was clearly comtinued for its use in determining loyalty,
now one of the criteria to be used in reaching a judgment on
security. Section 12 of Executive Ovder 10450 vevoked Emecutive
Order 9835 and continued the existence of the Loyalty Review
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Board for only a um od pcri.od of time. Hm, !.t muu-
ly provided that

—7 “the Department of Justice Ml continue to furnish
the inforwation described im pavagraph 3 of Parc IIX

of Esecutive Order Ho. 9835, but directly to the head
J/ef each department and agency.”

48 indicated above, the types of organizaetions referred to in
paragraph 3 of Part 11I are identical with those emmerated in
paragreph Z.f. of Part V, dealing with the standards teo be used
in determining loyalty. Therefore, Executive Orxder 10450 not
only cemtinued loyalty as a test for employment but slso re-
guired the Attormey General to continue to designate orgeniza~
tions in precisely the same terms and for precisely the same
purposes as Executive Order 9835. The only change resulted
from the |fact that the Loyalty Review Board ceased to exist.
The names of the organizations are mow to be furnished by the
Attormey Gemeral directly to the department and agency heads
vather than through that body. Thus, providing evidence or in-
formation to be used in commection with a determination of the
loyalty of Government employees remains the purpose of the
designation of organizations by the Attorney Cemeral.

There exlsts a substantial line of authority which estab-
lishes that any public employment may be made subject to meet=
ing reasonable loyalty requirements. In Garmer v. Board of
Public Works, 341 U.S, 716, 720-721, the Supreme Court held con=-
stitutional a loyalty oat.h requirement for all Los Angeles em~
ployses as "a reasonable regulation to protect the mmicipal
service by establishing an employment qualification of lovalty
to the State snd the United States.” Assuming that appropriate
procedures ave used to egtablish the list and appropriate dis-
tinctions are made between knowing snd innocent relationships,
such "2 reasonable regulation” may involve consideration of af-
filiation with or membership in an nrgnninuen éuimted by
m ;ppropt:l.atc authority. oint A 26 :

Y 341 vU.8, 123; yale Qarc el I 4
&85, 493 Vie v. Updegrafs, 344 U 5. 13. W
guild v, ﬁx_, 225 F (2d) 552, 536 (¢.A.D.C., cer-
tlorari denied 351 U.S. 927. HNothing in Cole v. Young indicates
en intention to repudiate this line of au ity. Rather,
without attempting to define the comcept, the Court impliedly
reaffirmed the general relevance of loyalty to Covernment em-
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ployment when it expressed the view "that there was no want of
substantive suthority to dismiss employees on loyalty grounds.”

it may be seen from the foregoing that the only questions
dealt with im % were the types of pesitions to
which the aset of A t 26, 1950, is applicable and whether Ex-
ecutive Ovder 10450 purported to estend the application of the
act beyond positions of the type determined to be covered. How-
ever, the case did not invelve and the opinion did not discuss
what would constitute appropriate standards of loyalty or what
procedures or evidence may be used in determining loyalty. GSince
thig is so, it does not bear upon the Attormey General's suthor~
ity to designate organigzations, including his authority te desig-
/nate any specific organisations such as Vhite Citizens Councils.
Whether they may be designated depends on the facts and certain
uddigss tional problems vaised by the language of Esecutive Order
L |

he applicebility of the Executive Order. Of course,
the foregoing provides no guida hether any white Citi-
zens Council may or may not be listed. In the event further
consideration is te be given to that question, some sericus ad-
ditional problems are raised by Executive Order 9835, which ap~
pears to be goverming here. First, as indicated above, member-
ship or sympathetic association with sm organization designated

_~" "as having adopted a policy of advocating or approving the com~

mission of acts of force or violence to demy others their rvights
under the Comstitutionm of the United States” is to be considered
under Part V, paragraph 2 of the cwder only "in commection with
the determination of disloyalty.” The ovder read as a whole
seens clearly to intend that the disloyalty of an orgenigzatiom
be a prerequisite to designation. Even assuming that a White
Citizens Council adopts "a policy of advocating or approving

the commission of acts of force or violence to deny” Negroes
“their rights under the Constitution” there is a real question .
a8 to whether it mey be considered disloyal.

Vhite Citizens Councils and similar organisations seem to
be markedly different from other types of organizations which
have been listed im the past. Most of the oxganizations pre-
sently listed are either truly subversive im nature in the sense
that they ave or hmve been instruments of uniriendly foveign
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powers or fronts for such instruments, A few are crackpot
organizations of the type of the Ku Klux Klan., However, you
may recall that at a recent meeting Mr. Olney pointed out that
even that organization was listed only because at the time it
appeared to be embarking upon a program which was closely re-
lated to, if not inseparable from, the activities of hostile
Hagi organizations in America.’ _ '

The organization of White Citizens Counecils resulted from
recent court decisions which have a special and radical impact
upon the social structure of one sectiom of the coumtry, 4s
we understand the facts, the membership and direction of the
organizations arve wholly domestic and they are made up of in-
dividuals whose loyalty to the United States, in the texms in
which loyalty is ordinarily understood, is not questioned,
They differ from other loyal citizens in their deep and aggres-
sive hostility to acceptance of the consequences of the Four-
teenth and Fifteenth Amendments in relation to Negro rights.,
This hostility when placed against the growing unwillingness
of the Negroes to accept amn illegally imposed subordinate posi~
tiom in soclety and their increasing insistence on the assertion
- and enjoyment of their constitutfional rights may be leading,
or has already led, to an explosive and tragic situatiom,

We know of no legal smswer to these Legitimate claims of
the Negroes. We are in acecord in believing that they ave fully
entitled to the protection of the law in the assertion of those
vights. On the other hand, labeling as subversive, and class-
ing with Communists and Fascists, so large and otherwise loyal
a group of individuals as compose the membership of the Citizens
Councils would seem to be of questionable utility as a device
for reducing opposition to the recognition of Negro rights.

0f more relevance in this context, the concept of "loyalty"
when used in Government security and loyalty programs is used
for the purpose of protecting the Government against infiltra-
tion. Indeed, it was the fear of infiltration by individuals
who could use their positions either for the purpose of espion-
age on behalf of foreign powers or to influence policy on behalf
of foreign powers which was the principal reason for the adopt-
ion of the loyalty program. &ﬁ. supra, pp. 21-30, 300~
306. The types of organigzations were enumerated were not,
however, limited to orgenizations with foreign comnections.
it could include, for example, purely domestic revolutionary
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organigations. And if such organizations mttgthn‘o wouid be
1itkle diiflculty in consgidering their members disloyal and
the Govermment emtitled to protect itseli against infliliratiom
by them te the samc extemt that it is emtitled to protect it-
self against the members of organizations which sre in effect
the agents of forelign powexs. :

However, there seems to be some doubt a8 to the meaming-
fulness of the comcept of infiltration as applied to Ba-
tions which advocate the demial of others their comstitutiomal
rights. The danger of espionage im this field seems to be
negligible, It seems wnlikely that Covernment positlows will
be used either te deny others their rights by force or vieclence
or as & forum to advocate such a policy. Accordingly, the type

the

!

of infiltration the Covernment would be protectimg itself
against by designating such orgenizations is mot clear., Il ¢
probability of the use of Covernment positioms for thoss pur<
poses should be found actually to exist it would be easier to
axgue that infiltration has & real mesning in the context, How-
ever, whether or mot this would smount te disloyslty would still

remain a question, In any event, it be seen that if the

ovder is interpreted against its oversll purpose sather tham by
& mechumical judgment as to vhether a particulsr orgen ion
f:llt:‘wism 8 prescribed formula, substantial are in-

second, even assuming that designation of “hite Citisens
Councils is consistent with the gemeral intent of the erder,
- the lamguage “heving sdopted a policy of advocating or approv-
ing the commission of acts of force or violemce to deny others
thelr rights under the Constitution of the United States” should
be reexamined to determine the msaning which should be sttyibuted
to it emd whether that meaning meets appropriate standards of
spocificity. There has been, for example, a difference of opin-
ion within the Department as to whether the word “force” in the
phrase "“force or violence” comprehends mere acts of economic
coercion slone without resort to viclemee. Incarmemorendum te
this Office dated December &, 1955, the Internal Security Divi~
sion comcluded that it could be so\iaterpreted. However, in a
memovandum in veply dated January 24, 1956, this Office expreased
the view that the history of the use of the phrase "force or vio-
lence” and its judicial ingerpretstion in snalogous situstioms
preeludas thet view, : -
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More difficult is the content to be aseribed to the phrase
"to deny others their rishts under the Constitution of the
United States.” The language is reminiscent of that used in
the eivil rights statutes and raises all the problems of vague~
ness which have plagued the interpretation of these statutes.
Gee, e.g., Screws v. United States, 325 U.S. 91; Ceoll Ve
Kurd%. 341 U.5, 651, 661. In the latter case Court
pointedly noted that it was :

/! "Passing the argument, fully developed in the Civil
Rights Cases, that an individual or group of indi-
j viduals not in office cennot deprive anybedy of con-
\‘ stitutional rights, though they may invade or violate
/ those rights, * da# » (Emphasis in opinion)

That case involved the breaking up by the American Legion of
what was apparently & pro-communist meeting, The Court did
not find it necessary to pass on the question because it held
that the statute does net apply "unless there is some manipu-~
lation of the law or its agencies,” a factor mot found to be
present in the case. Should some similar standard be applied
to the Executive order lamguage enly organizations which advo-
cate or approve official action would be covered,

Further, the Executive order language is remarkably simi~
lar to 18 U.8.C, 241 which imposes criminal penalties on con-
gpiracies "to injure, oppress, threaten, or intimidate amy cit-
izen in the free exercise or enjoyment of any right or privilege
secured to him by the Constitution or laws of the United States.”
However, the last time the Court dealt with the issue it split
four to four on the question whether the statute covers anything
more than rights arising from the relationship of the victim
and the Federel Govermment. United States v. Williasms, 341
U.8. 70. 1f so limited, it would exclude action protected under
the Fourteenth Amendment, such as the right to attend ungegre~
gated schools. A simllar limitetion read into the Executive
order would therefore make it inapplicable to organizations
which advocate only the demial by force of the right to attend
integrated schools, as opposed to those which also advocate
denial by force of the right to vote for Federal officers.

It is doubted whether any really reliable answer can be
given to the questions here raised without a judicial determin-
ation or a series of such determinatioms. This memorandum does
not, however, by any mesns exhaust the consideration which may
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be given to those questions. However, in view of the conclu-
sion here reached that Cole v. Young does not bear upon the
question whether designation of the organizations involved is
authorized, it has been considered appropriate at this point
merely to ralse some of the questions which do appear relevant
and to indicate the difficulties invoived in their solution.
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