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 In conside the soope of the decision in the J
it is helpiul to consi mwmwmmwm

it is sigatiteant that in the J case, Mﬂnh&o case, i!
witieh preceded it, the wi whose staleents un
were of doublful veracity: in Gerdon the witaess was ummpli

who had plead gullty: in Joncks It was arvey Matusow. The chavacter
ol the witnesses undoubtedly led the couart to go to extrwaes in delining

the pmadwu the (rustworthiness ol laeir testimeny. Compare

tiae sse/s/, whers denial of production of reporis of lederal

agents was A, V
3

The vesult is highly unfortunate, since the language ol the
decisien, placed in a {ramework of ssrious doubt as t6 the credibility
o the witness, s wore broad and sweeping than it might huve besn

in asother coatext.
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is ZThe New Froblews aa

The Jencks decision has mede threo signilicant changes in the
preduction Fule as understood and practiced by the Department,

i« 1% has m&mﬁymmnwm&ua
ioundation of inconsistency between the pre-trial staternent and the ‘
:@sﬁmmyhmwmaﬁwunawﬁmwww&t&wmdm

#s It bas extended the rule to the recorded report of oral
stetements made by the witness.

3. It disapproves the practice ol serecning mﬂ: mi extranecus
material by the court and requires production to the delenss o& —
wiscle MmKa’t containing the report or stateinent Ol Th¢ Wik @

B

& 316 U, 129,
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2., Froduction of Oral States ' snts G

i strongly o @& with the instructions presestly in eifect
ﬁrn@ﬂu‘m M‘ﬁmﬁ' y8 not to produce reports of oral
statements unless the witness has adopied the report s & correct
sumunary of his statement. The cousrt held :

[ O “Ve now hold that the petitioner was entitled
to an order directing the Covermment to produce for
inspection all reports of Latusow and Ford in its

/{ possession, writtes and, when or mm.{%d

“‘ : "g~ o .'\‘1 \ u:.. ”M‘d at M ““h "
{Slip i1, emphasis supplied, )

The argument in support of the present instructions is that
wecw&wwu-ummmammwwdww
by the wi % are pure hearsay, sad preswnably, ?Jﬁ%
decision did not intend such uncontirmed recordings of @ o
be locladed, The court did not so limit its decision, and I beliove
mammumwumxmnmmuwmwn
expressly raised, :

The fact that these statements, being hearsay, would clearly
be insdmissible ii offered in evidence is not conty « @ritten :
Stalements ol & witness who is present are not admiss &% substantive
evidencs, since they, tos, are hearsay. The guestion is not whether '
the statements, written or oral, sre evidentisry in themselves, but
:;émﬁwr they may cast light on the trustworthiness of the testirony

tiheir author,

Use of pre<trial statements iov impeacament purposes tests
the withess in two rospectis: a8 o accurscy of mm
stateinont being presamed tae better recollection because more nearly
contem:poranecus) and 48 to reliabilitye~i, o, , whether

influsnces may have colored the testimony, and altered it from the

statement o beiore sueh inlluences came into play.

Lf conrse the unconflirmed oral statement is subject to attack
&3 an isaccurste recording, Such & defect, bowever, goes (o its
weight, 20t to ite permissible use ior impe achinont,

Lertaialy the defense cou he agent to witnes
made the Muam Bad ﬁzum“ﬁfﬁe&ma’? ﬁm : "a. i#at
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that recnilection could be o ore fanity than ine agent's coni@ioporaneous
recording of is understanding of the conversation,

1 see oo eblection from the governcent's standpoint to pre-
ducing records of unconfivo ed oral statercents. In tuis connection, 1
selieve we do net ran into any proble: of producing tie entire FUI
regort which contains the agest's recording. ¥When iie court speaks
of producing the reports for defense inspeciion, it is referring to the
reporis of 8 witness. Thos, where san FE] agent takes the sland
snd he cas réporied the sabiect matter of nis testinony only ln a
Bureau repart, it ray be necessary io hand over the entire report
for inspaction. Siumilarly, whiere an informant’s report touches his
testizony, the wiole report maust ge in, ut where the witness on
the stand has wade an oral report to an agent, tie recording of that
report is all that the defense is entitied to, The recording is tue
complete repart in guestion, I think ihere is no doubt taat it would
be sufficient corpliance with an order to produce s recording of &
staterent to hand aver only a copy of that recerding.,

3. The Specific Questions Raised

: Ny, Hoaver m:'pmpmmdad & nusober of guestions, the lirst

of whien is whether the rule applies to all governivent witnesses,

not mevely inforroants. The opinion clearly says so {slip opinion 11},
My answers to My, Hasver's olher questions fullow,

8. Lrime scene search

If an ¥ 21 agent ieetifies as to his search and oig findings,
kis motes mwade on the scene are properly subject io production, and
are the hest evidence of the trustwortiiness of ais tesiinvony,
Secause of the court's stress of the word “reports” it is likely iasi
sorme courts, at leasi, will require ihe produciion of the report of
the search as well as the original notes,

b. Laboratory noles and reporis

i an FEI ballistic expert, far example, testifies, aie work
papers and reports would core wiithin the rule.

g. :Siggic interviews with oral stalenent

if any governvent wiiness has v ade an oral pretrial sialement,
its recording by the ¥FEI must, in vay spision, be produced.



4. Agent's notes and meior ands

The agent's means of recordiag iindings 8¢ to which he testifies
must be produced on demand.

&, @ritten records of laboratory sxperts
, 48 & precautionary measwe,. all work sheets in the FBI
laboratery should be either prescrved or lacorporated inte the
expert’s report; they may be called ior to test his accuracy.

£ "8 iy

i tae original membérandum or label to identify & print is nst
preserved, the report should suiliciently trace custody, so that the
chiaia of pessession may be shown by documentary evideace on demand.

g First written record of complaint

The frst complaint of & witness in oiten considered highly
signilicant by the courts, aad is sukject to production.

iust be produced il the agent testilies to the surveillance.

i, Wha

The first recarding made by the agent, whether of a search
or o interview, is the best evidence, under sorwal circumstances,
the only relevast evidence which can be properly called for,

This question is jurther commented on {n the recormmendations.

j» Reading whole or part of repert

I the only form in which a relevant written report cxists is
in the body ol & report prepared by the witosss which also deals
with sztraneous material, I belicve that the decision requires delivery
of the sntive report to the defense.

k. Subversive Activities Control Board
i believe all the answers here suggested apply to Board
procesdings.
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1. Civil cases

fo {ar, the court has not approved sanctions upos the goversmant
for ite mﬁﬂgai to reepond t¢ srders lor production ia @ civil fare in
which it is defendant., in the Reyaolds case 37, it reversed a delault
Jedpgment againet they governtaest "or fallurd to produce evidencs,
where vitsl deiensge reasons were pleaded for non-production.

It is my prediction tast il non-preduction should be based upon
executive privilege with ne plea ¢f viml national *awmnm, & ;ie‘mlt
judgroent would be sustained, :

%, memandmma 48 to Investigative Procedures

A8 indicated by Mr. Hoover's qmnim noted as (¢}, {(4), (=)
{3, (), (1), and {j}. the mont urgent problem is created by the court's
ruling that the entive veport submitted by the witness must be harded
aver to the delense for {nspection, regardless of the inclusion therein
of matter having nothing te do with the testizoony, so long as part of
that repart fouches the subjerel matter of his testineony, Compliance
with this rule will be unscceptable in some pending cases.

For the future, st least until such time as the Jenchs case is
modiflied, the only answer is a revision ol the reporting procedurs,
which in same jastances will be burdensome, but appears to be
A3 1 %‘s!%\‘“‘ N

The ellowiug are my apeeifie recommendations:

8. Netez of interviews

Drigingl astes of intorviaws with prespective witnesses 23
well as prospective de: wﬁmw %o be retained, and net to im destrayed
atter imeorperation into Buresu reporis.

iaie should aveid prodeciion of the Buresc rapert vhen ta:
agent testities, and eut oir nantroveryy over the source or securacy ol
reourdings o oPhL slatements ol olher witaesees.

ke Hlemioriuck Rod Seporis o. M&ﬁni_

wiriginal notes o search ur other physical finding to be relained.
Also, the report of findinge sbould be & sepavate document which may

ke aagesed te mﬁ Bureaw report but not incorporated therein, Itis

H "?3‘
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possible that some ceurte will requive the report of fiading produced
sven though origioal working memoranda have been retained.

&, %:swmwwu in laborstory

The present very szcellent practices of the Buresu, is which sach
step, partizulerly in chais o custedy, is recorded, should be coatinued,
4 report which ie made directly ‘rom eriginal netes is a safficient
record. In puch insteace the report livell would be subject to production.
The laboratory report should be kept as a separate document and not
incarporaled into the Bursds seport. It will, of course, contain the
exact material sod the comclusions which will be the subject of the
expert's oral teatizeny,

2. Burveillonce iogs

Reoview of phraseslogy in surveillance logs shouwld be made to
agsurs thal present procedures do not render their production
unasceptable.

¢ Iatelligence poports

fa this very seansitive area, i may prove i puseivle to seys egate
Inigrreants’ reports on sne subject from other extrancous inlormation.
Whers the (alermant is a prospective witsess evsry eifort should be
niade to obtain reports confined to the subject matter of the juture
testimoeny, e
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