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as a fact that they are needed. _ - _
In event that the Federal District Court enjoined the
Federal troops from maintaining ovder, thm:i-t _
'mymmminmuunﬂ:uh an appellate court,
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fomrmu-um , in the absence
of & specific court orvder, to troope in
Little Rock, based on Mnﬂwpu :
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Little Rock if the facts before him indicate the high pro-
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as follows:
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m;tmmuu-mm laws of the
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considers that unlawful obstructions, ete., make it im-

Mhummmwu‘mmu
judicial proceedings. This Section presupposes that no
court order has been issued or thet if issued, it would
be ineffective for enforcement of the federal laws. (See,
Pollitt, Presidential Use of Troops to Execute the Laws,
36 N.C. L. Rev. 117, 130-131 (1958)).
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We have been told to sssume a possible modification
the original order of Judge Davies. It may be
briefly to the orders issued im Little Rock so
no misunderstanding of the order which may possibly be wodified.

1. mmt“.l’“.wmm‘.m
a gradual plan of integration for Little Rock

- 2« On April 26, 1’51.&&-:1:0!‘&-1.
ovder as & good-faith prompt start toward end of school
npow (243 F.2d 361 C.C.A. 8. 1957). Under the ovder
as af integration in the high school level was to start
in the fall of 1957.

3. On September 3, 1957, Judge Davies ordered that inte-
gration proceed in accordance with the plan of school integration
previocusly aepproved.

4, On September 7, 1957 the Court denied the application
of the Little Rock School District for a stay of the Court's
order of September 3, 1957. :
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M of 10, 1”‘. 70 A :Stat, 15,
Ed, Supp. IV 331) authorizes the President to
use the armed forces to suppress an insurrection against the




‘in the Judieiary Act of 1789 includes court decisions as well
as statutes. ,See too, mV. United States, 340 U.s. 523,
- 826-7 (1951)/2/

, mmmmmummmu
which "laws of the United States” is used in Sectioms 332

- Title 10 U.8,G. (1952 Supp. IV) 332 is an outgrowth of laws
dating from 1792. As earl ulns.mmdcb
requirement of 'mm the Pregident should first be

L*W 'IIM mwm.u
B.A.J.113 (1958) disagrees with the Supreme Court's decision
l.-th case, that law includes court decisions, but
nmttudmﬁnmm

N
‘Rich, "The Presidents snd Civil Disorder" (Ed. 1941) 195.

'JH/ u'ﬁoofrm-ummnm:s s 56 Mich. L.Rev.
us. 260(1957); rolnr.t. m 36 N.C. L.Rev. at 131.




notified by the Federal j mmmumm
of the United States was obstructed by combinations too
powerful to be suppressed by the ordinsry course of judicial

mlmtnmmofmz-mmwm
Act of July 29, 1861, It eliminsted the provision in the
Act of 1795 which restricted to three monthe the period for
vhich state militias might be required to serve at the call
of the President. The bill passed the House after a brief
debate in which Representative Bingham, in charge of the

- this legislation, is this: that the institutions,
7 the n‘l-notthum Tepose
for » and look for their enfeorcement
mzmmmmxm,umm
loyal people. This bill, sir, simply unfetters
mmmummmtnetmw 80

| that the is assailed by vebels and
traitors, the Bty come to its rencue, end
assert its ob ion againct all combinations of
men; and » too, in obedience to and in con-
| formity with the requirvements of law''(56 Cong.
Globe 146). [Italics supplied,]
htn the Senate without smendment or debate (356

Cong. ﬁldn -8).

¥, this legislative history indicates that the
Act of July 29, 1861, and sectionm 332, its successor, authorize
the President to use the armed fovces to enforce the Constitue
tion, not merely Acts of Comgress, when its enforcemsnt is obe
structed by unlawful combinations, assemblages, ete.

: And it would appear reasonsble to say, that Section 332

also suthorizes exercise of this Presidential power to enforce
the Comstitution as it has been most recently comstrued by the
Suprems Cowrt, and implemented by orders of the District Court.

The legislative u.-%lo U.8.C. (1952 Ed, Supp., IV) 333

is alse instructive of the suthority which Congress cone
g:ucqnﬂnmmammummm
states.




7 =

¢ is the Act of April
latter Act was requested by

the M message (March 23, 1871):

-

, 1871,

Its

aent of

E

i,
Lt

nuum_nm

ik m
m _mmmum
i
o 6 M
m_ BEHE
1

i i

o

i ,_u...

-

-..d
2 Was

that he

s & select comnittee of the

"iife
by the
of

the

s 424 m-. st m.)
_and for other

of the fourteenth amendment to
The third section of

. th"m g'

the Comstitution of the United States
y of ths President to use the militia

. Globe 317).

Pursuant to this
reported

:u
ummmm»

 poses™ (98 Cong
bill made it the
as to
state of
Cons
d suthori

House
"to

PolIitt, supra, 36 N.C.L. Rev. at pp. 136-137.
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See aleo 98 Cong. Globe 332-5, 339-41, 367-70, 374+6, 384,

390-2, 3 411-5. 425-9, 436-40, 442«51,
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United or
obstruct the due _
(99 Cong. Globe 703). ; .
of the bill ( of the House of Representatives, 424
h"" m ““o. '. 1"). .
, this 1 ive history makes it plain that
the Act o:mu 20. u‘n. and 10 U.5.¢€. (19!2 Ed. Supp. Iv) 333,

As Rich notes in "The Presidents and Civil Disorder”
(1941) (p, 199): " /
fo“mmmummmumm
- power of determining whether, by insurreection, domestic
A violence, unlawful combinations or conspiracies, any
portion or class of the udumumu-
‘prived of the 'rights, 'ﬂﬂh‘n or immmities, or
‘.*Wh.lﬂhtﬁ.mﬂﬂmn
the laws , . .' If the president finds the existence
:.!uncmm a state, that state will
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make it impracticable to enforce the laws of the Uniged States
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See too, Corwin, nuartiélfLaw, Yesterday'andirﬁdayn’ 47 201, 8¢1. Q.5

95 (1932).




eht insurrection exists under Rev, St. Sec. 5299 (Now Sec.
333 of WO ﬂ.ﬂ.cl.). e Court I-l.i.d ‘Po ,36)3

[ O"tn-mm v. Mott, 12 Vheat. 19, 6 L.Ed, 537,

the Supreme Court of the United States determined that
the suthority to decide whether the exigencies contemplated
in the Constitution of the United States and the act of
Congress of 1795 (1 Stat. 424), in which the President

“has suthority to call forth the militia to execute the

- laws of the United States, suppress insurrections, and
repel invasions that have arisen, is exclusively vested
in the President. The court, speaking by Mr. Justice
Story, sald:

g 0*"‘!_!:- power thus confided by Congress to the
h.-'ui.du':t is doubtless of a very high and delicate
mu I g ‘ 3

Lré “And | agein:

/O "'Whenever & statute gives a discretionary
power to any persom, to be exercised by him
upon his own opinion of certain facts, it is
a sound rxule of construction that the statute

7 constitutes him the sole and exclusive judge
of the existence of those facts.'

‘O"n-nm-uuwt:mr;hucmmcl
not undertake to make in advance a decision of that which
is solely for the determination of the President of the
‘United States; that is to say, the necessity of using
troops in a state in any given emergency. Orderly ad-
ministration of the affairs of the government is never
more important than in difficult times. In such orderly
administration the function which this court is now asked
to exercise belongs exclusively to the executive, and not
to the judicial, branch of the govermment," '
See too, 31 Mich L.R. 988-990(1933) authorities cited fns. 2 and 3.




£ the Presi-

-y
H

| 3 (] > : mm _ m.;
it 4 memmwwmm
mmumm\m g mmmwm.umm=muum
ekt 1 nthi
] § Bhi
ummmm -4 owu.uwm_mmm
mmmmmmm ] mm“m~mmu.umm
mmmumm w .Nmzmunmem
TRUTF mmmm i mn
R 5 el
3t mmmmm ﬁm .mm“mm w m.mm

M 3
ummm i mmmw __ jallss

cu-t--t-n (287 v.s. 387-9).

8 ww‘
LI
TR
MbummaMu&MWM
“mm.,nmu wmmm
udWMWWMthM,
3510 k b
ihnhif
m,.mm: g )
w mu mys
mwm H[E




byl i
_mmmm m um»m ﬁm
ﬂ m ﬁ w 5
mu.mmm f i z

E_:m.:

m_m i ra i

mm

:

823

_._mw

w




@® oo L[

e 16 =
lO“Itdusmulmmmthth-

~of its owm necessity and must be accepted ae in it~
self due process of law has no support in the deci-
sions of thies Court™ (3" U.8. at 600-'2).
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Supreme

Finally, in affirming the authority of the district court

to enjoin a State governor in such a situation, the

Court said:
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President directly, but its decree was issued and uphald against

to distinguish this landmerk suthority h_m disgent as follows
(343 U.8. at 709):

/ Q “There is mo judicial finding that the executive

action was 17 ‘because there was in fact no
7mummmuu:'cﬂmo£muum

of an emergency. Compare Sterling v. Constantis * ¥ ®.7

“Well, John Marshall has made his , now let him enforce
ic. " puring the Civil Wer, a writ of habeas corpus issued
by @h £ Justice Taney was defied by the mili suthorities,
ut;u-numm_'mwmum-.__] These

history. If the President himself did mot recognize the law .
otmlﬂuw'hychmm.bemumly
expect the people to abide by it.

332-333, In either eveat, a serious question n-ruh. the

vdm:ydmucmmuh-mudu t were claimed

m:m.munmmu-'mmrmuwm
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v at

_ ¢in, "fhe President, Office and Powers" (1957 Bd.) 64.
Schwarts, "Amevicsn Constitutional Law” (1953 Ed.) 146.
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Another tion that may be presented is whether the dis-
muotmmmnmmmby_mm

ties rather than by federal authorities. (See,
v, W 341 U.8. 70 (1951)); ! v.#ﬁ.

Hodges v. 203 ¥.s. )). Obviously, not
every £, : violent, not every threat, however strong,
is a subject for Federal intervention. There is a category
of constitutional rights which the Federal government may
properly protect from interference either by a state or by
individuals; and there are other rights safeguarded by state
constitutions and laws which mey be vindicated only in state
courts by state officials. Sometimes, it is true these
boundaries are not marked out plainly in black and white.
The applicable law may, as in many other areas, hinge om the
specific facts of the case. The distinction was well made

in Collins v. Hardyman, supra.

. In that case, a suit was brought to recover damages under
8 U.8.C., Seec. 47(3). Plaintiffs were members of a political
club seeking to hold a meeting. The defendants proceeded to
plaintiff's meeting place, and by threats and violence broke
up the meeting. In sustaining a judgment dismissing the case,
l!l.'i-:l:ntm Jackson, speaking for the Court said (341 U.S. at
66 H
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run it may be argued, where the Constitution provides for dual

SO e

K Mhm_.....;mmmwmmm il
.u. TH M1umm ;mm:m FHATR IS TR
I i h mwwmw i i
mu un:a - nuwmmu, i3 J_w | usmmu
i ol A : il
LR L
i i bl e
i m,wum 38 m,mmmmmmem“u-“nm.u_
wMu mm u mm _ mmmWrmuMuyJum 3 m mm‘u.Mum
I TR I




thetical facts furnished, it is submitted:
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closure of their testimony may dey up sources of
information, On the other hand, if is

emMemmmmumm
aoﬂwwmumhhmud

- FBI agents and any other persons who voluntarily
testify. Wmmhmnmumm
or hostile will unquestionably be & matter for determination
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acting under the President's orders, has the responsibility to -
per within the limits of its constitutional suthority,
those public functions, which otherwise because of the State's
fallure to act, would obstruct the execution of the laws of
mmsm«wmmmuouutu-mm




