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This is in response umroulmtﬂwthi
views of this Office on the above subject. The questiom
is occasioned by recent newspaper reports suggesting a
tense racial situation inm Birmingham, Alabama. It is
conceivable that this may give rise to an armed clash
between the police forces of that city and its Negre
population in the event of large-scale demomstrations
by Negroes against claimed racial imequality of treat-
meat in public places. The past few months have wit-
nessed widespread demonstrations im vaerious parts of
the South, prt:lcuhrly aimed at racial segregation in
public restaurants. As a result, already difficult
racial feelings have been aggravated. Im Bilexi,
Mississippi, an attempt by Negroes to utilize white
bathing facilitfes resulted in violence between the
races. Vashington Daily News, April 25, 1960.



In an article appearing in the New York Times on
April 12, 1960, pp. 1, 28, one of its correspondents,
Mr. Harrisom E, Salisbury, describes the Birmingham
situation as threateming. Mr. Salisbury reports the
view of Negro residemts of Birmingham that the situ~
ation in the city is not unlike that which existed in
South Africa, prior to the recent police actiom against
Negroes in that country. A leocal reporter advised
Mr, Salisbury that Birmingham “is going to blow ome
of these days.” According to Mr. Salisbury, the problem
in Bimmingham is worsemed by the fact that its Commissioner
of Police, Mr. Eugene Coumor, unm:ﬂutm(/
philosophy is expressed by such aphorisms as, "Damn the
law--down here we make our own law', and "white and Negro
are not to segregate together.” It is also reported that
Ku Klux Klan groups are openly active against Negroes and
that members of the city police as individuals have par-
ticipated in terroristic acts against the Negro population.
It is said that the Federal Bureau of Investigation has
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been asked to investigate whether the police have violated
the civil rights statutes. On the other side, the Birmingham
governing body, including Mr. Comnor, has denounced the ll-w
York Times articlei as an untruthful slander and has ro-
tained counsel to br:l.ng_ suit against it. See Daily Cong.
Ree., April 19, 1960, App., 3362-3363.

Assuming the possibility that the Birmingham police
will resort to the use of armed force against Negro demon-
strators, whether justifiably or not, the question is
whether the Federal Government has the necessary authority
to forestall such an incident or, if violence has broken
out, to suppress it. Even if federal military force is
eventually required, it is obvious that this method should
be adopted only as a last resort. It has been said (Rich
sorder (1941), p. 219):

(O “"Unless there is some special reason
which seems to make imperative the immediate
use of the troops, or until all efforts to
effect a peaceful settlement have failed and
violence threatems of a nature beyond the
ability of the local and state governments
to contrel, the president is wise to avoid
recourse to force. To use the troops only




when no other solution seems possible has been

the most frequent presidential practice--a

practice the value of which is attested by the

fact that it has met with complete success.”
Accordingly we shall proceed first to comsidexr the avail-
ability of judicial remedies, both civil and criminal.
We them discuss, on the assumption that a civil remedy
is available, namely injunctive relief, the eivu pro-
cesses which may be utilized for coping with resistance
to the injumction, including the employment of federal
marshals. Finally, we deal with the iutha’tt:y of the
President to employ military force should all other
methods fail. In this connection we also comsider the
President's authority to use federal marshals.

\O 1.
A. CIVIL REMEDIES
1. In an asppropriate situation the United States is

empowered to apply to its courts for their aid in dealing
with domestic disturbances. Specific statutory authority

is not a prerequisite. The leading case is Debs v. United
States, 158 U.8, 564 (1895), imvolving the Pullman strike
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of 1894. In that case, the United States Attormey,

acting upon direction of the Attorney Gemeral, obtained

an order from the federal circuit court enjoining the
oiﬂuraefthemhnandallmh@ium
with them from hindering, obstructing, or stopping the
business of the railroads involved. The basis of federal
jurisdiction was the fact that the railrosds were em~
gaged in the interstate transportation of freight and
passengers and the carriage of the mail. Certain of

the persons covered by the injunction were convicted

of contempt of the injunction and their petition to

the Supreme Court for a writ of habeas corpus was m.

Eecause the case is the important precedent ia the field,

it warrants detailed discussionm. _
As the Court put irt, Memprdmudmw-

tions of importance (158 U.5., at 577):

/O "First. Are the relations of the general |
government to interatate commerce and the
transportation of the mails such as authorize

] & direct interferemce to preveant a forcible

] obstruction thereof! Second. If authority
exists, as authority in governmental affairs
implies both power and duty, has a court of

equity jurisdiction teo issue an injunction
in aid of the performance of such duty.”



As to the first question, the Court held that while the
government of the United States is a govermmemt of
enumerated powers, it has full attributes of sovereignty
within the limits of those pﬁweu. among which are the
power over imterstate commerce and the power over the
transportation of the mails; that the powers thus con-
ferred were not dormant but had been assumed and exer-
cised by Congress in appropriate legislation; and that,
accordingly, the United States could remove u.tythhg
put upon the highways, matural or artificial, to obstruct
the passage of interstate commerce, or the carrying of the
mails. See 138 U.S., at 578-58l. The Court then pro-
ceeded to consider the means available for removing these
obstructions; it said that while the obstructions might
be punished as criminal offenses against the United
States, that was not the only remedy: "If all the in-
habitants of a State, or evem a great body of them,
should combine to obstruct interstate commerce or the
transportation of the mails, prosecutions for such

offenses had in such a community would be doomed in



advance to fallure.” 158 U.S., at 581-582. But in these
¢ircumstances, the natiomal government was not powerless:
"The entire strength of the nation may be used to emforce
in any part of the land the full and free exercise of all
national powers and the security of all rights entrusted
by the Comstitution to its care. The strong arm of the
national government msy be put forth to brush away all
obstructions to the freedom of interstate commerce or the
transportation of the mails. If the emergency arises,
the army of the Nation, and all its militia, axe at

the service of the Nation to compel obedience to its
laws." 158 U.S., at 582,

Nevertheless, said the Court, the atny was not "the
only instrument by which rights of the public can be
enforced and the peace of the nation preserved.” (138
U.S., at 582); "the right to use tm:eo- does not exclude
the right of appeal to the courts for a judicisl determi-
nation and for the exercise of all their powers of pre-

vention.” Ibid. The argument that equity omnly imtervenes



for the protection of property was held by the Court to
be inapplicable where the Covermment seeks judicial
assistance in the exercise of its powers and the discharge
of its duties: " * # * wyhile it is not the province of
the government to interfere in any mere matter of private
controversy between individuals, or to use its great
powers to enforce the rights of one against another, yet,
whenever the wrongs complained of are such as affect the
public at large, and are in respect of matters which by
the Constitution are entrusted to the care of the Nation,
and concerning which the Nation owes the duty to all the
citizens of securing to them their common rights, them
the mere fact that the government has no pecuniary interest
in the controversy is not sufficient to exclude it from the
courts, or prevent it from taking measures therein to fully
discharge those constitutional duties.” 158 U.S5., at 586.
As to the contention that the courts seldom assumed
jurisdiction to restraim, at the suit of the govermmeat,
obstructions to highways, the Court said (158 U.8., at
592):



/O "That the bill filed in this case alleged
special facts calling for the exercise of all
the powers of the court is not open to question.
The picture drawn im it of the vast interests
7 involved, not merely of the city of Chicago and
the State of Illinois, but of all the States,
and the general confusiom inte which the inter-
state commerce of the country was thrown; the
foreible interferemce with that commerce; the
attempted exercise by individuals of powers
belonging only to govermment, and the threateaed
continuance of such invasions of public right,
presented a condition of affairs which called
for the fullest exercise of all the powers of
the courts. If ever there was a special exigency,
one which demanded that the court should do all
that courts can do, it was disclosed by this bill,
and we need not turn to the public history of the
day, which omly reaffirms with clearest emphasis
\/ all its allegations.”

The Court next addressed itself to the argument that
since the bill of complaint alleged facts against the
defendants constituting criminal offemnses ("derailing
and wrecking engines and trainms, au&ulting and disabling
employes of the railroad companies”), equity had no
jurisdiction because it could not enjoin the commission
of crimes. But this principle did not apply, said the
Court, where there was an interference with property
rights: "In such cases the jurisdiction of the civil



court is invoked, mot to enforce the criminal law and
punish the wromgdoer, but to compensate the injured
party for the damages which he or his property has
suffered, and it is no defense to the civil actiom
that the same act by the defendant exposes him also
to indictment and punishment in a court of criminal
jurisdiction.” In the inmstant case, the eqhiat
was “of discbedience to an order of a civil court,
made for the protection of property and the security
of rights.” 158 U.8., at 593-594/

Summing up its comclusions, the Court stated (158
U.8., at 599-600):

/(" * * * the government of the United States
is one having jurisdiction over every foot of
soil within its territory, and acting directly
upon each citizen; that while it is & govermment
of enumerated powers, it has within the limits
of those powers all the attributes of severeigaty;

z M ENTL

l/\ The Court's response to this argument is open to

quutm Presumably, "the injured party” referred to
by the Court would be the plaintiff in the equity pro-
ceeding. This was the United States. But the United
States did not have to show property damage in ovder to
maintain the proceeding, as the Court had previously
pointed out. Accordingly, it would seem that the actual
holding of the Court was that equity might emjoin the
commission of criminal acts at the instance of the Govern~
ment even if no damage to its property interests were in-
volved.

- 10
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that to it is committed power over interstate
commerce and the transmission of the mail; that
the powers thus conferred upon the national
government are not dormant, but have been assumed
and put into practical exercise by the legise
lation of Congress; that in the exercise of those
powers it is compatent for the nation to remove
all obstructions upon highways, natural or
artificial, to the passage of interstate come
merce or the carrying of the mail; that while

it may be competent for the govermment (through
the executive branch and in the use of the entire
executive power of the nation) to forcibly remove
all such obstructions, it is equally within its
competency to appeal to the civil courts for an
inquiry and determination as to the existence
and character of any alleged obstructions, and

Lfsmhamfamdmcxist,orMmtom,

to invoke the powers of those courts to remove or
restrain such obstructions; that the jurisdiction
of courts to interfere in such matters by in-
Junction is one recognized from ancient timas

and by indubitable authority; that such juris-
diction is not ousted by the fact that the ob-
structions are accompanied by or consist of acts
in themselves violations of the eriminal law;
that the proceeding by injunction is of a eivil
character, and may be enforeed by proceedings in
contempt; that such proceedings are not in exe-
cution of the criminal laws of the landj that
the pemalty for a vielation of injunction is

no substitute for and no defence to a proses
cution for any eriminal offenses committed in

the course of such violation; that the complaint
filed in this case clearly showed an existing
obstruction of artificial highways for the
passage of interstate commerce and the trans-

, J ! mission of the mail--an obstruction not only

- 11 -



1 temporarily existing, but threatening to comntinue;
that under such complaint the Circuit Court had
power to issue its process of injunction; * % # %Z/

On the authority of the Debs case, it was held in

Robbins v. United States, 284 Fed. 39 (C.A. 8, 1922),
that the United States was entitled to an injunction re-

straining the defendant from transporting passemgers for
hire in @ national park inm violation of regulations pro-

mulgated by the Secretary of the Interior. As to the
contentions that the complaint was without equity because
no property right was involved and the object of the suit
was to enjoin a threatened offense, the court said (p. 46):

HH N Z
2/ The Court pointed to testimony by ome of the defendants
that the injunction broke the strike. See 158 U.S., at 597.
The fact of the matter is that federal troops were also used,
Following an action between the troops and a mob, President
Cleveland issued a proclamation om July 8, 18%, justifying
the use of troops on the following grounds (see 3. Doc. No.

263, 67th vy 24 Sess., p. 197, "Federal Aid in Domestic
Disturbances™):

. “Whereas, by reason of unlawful obstruction,
combinations, and assemblages of persons it has
become impracticable, in the judgment of the
President, to enforce by the ordinary course of
judicial proceedings, the laws of the United States
within the State of Illinois, and especially in the
city of Chicago within said State;

"And whereas, for the purpose of enforcing
the faithful executiom of the laws of the United
States and protecting its property and (cont'd)

U -\ 0 ovtd o st
Roge T



1 On # & % it i3 clear the govermment has importsat
property rights in this park, but in any eveat
its natiomal policy is invelved of protecting
the public in traveling within the park, and ia
such a case, injunction is the proper remedy.
In re Debs, 158 U.8. 564." _

Further support for the Debs principle is to be found in
United States v. Petersen, 91 F. Supp. 209, 213 (D.C.S.D.
Cal., 1950). There the court stated that the United States
is entitled to injunctive relief if necessary "to preveat
irveparable injury to federal property rights, te protect

T

/cf*g, '—'rmm obstructions to the United

i?"f | States mails in the State and city aforesaid,
N the President has employed a part of the
G/wa military forces of the United States;".

The President had earlier advised Governor Altgeld of
Illinois as follows (Rich, ¢p. cit., p. 99):

"Federal troops were sent to Chicago in
strict accordance with the Constitution and
laws of the United States, upon the demand of
the post office department that obstruction of
the mails should be removed, and upon the repre-
sentations of the judicial officers of the
United States that the process of the Federal
courts could not be executed through the ordinary
means, and upon competent proof that conspiracies
existed against commerce betweemn the States. To
meet these conditions, which were clearly within
the province of Federal authority, the presemce
of troops in the city of Chicago was deemed not
only proper, but necessary, and there has been
no intention of thereby interferimg with the
plain duty of the local authorities to presexve
the peace of the city.n

o i85
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2. The Debs case demomstrates that in & proper case

the general welfare, or to abate a general nuisance.”

a federal court of equity will, at the suit of the United
States, issue an injunction to assist it in dealing with
domestic disturbances. The question here is whether such
a case can be made out for the Bizmingham and similar
situations. In such cases the equity jurisdiction of

the court will depend upon & showing of an unlawful nter-
ference with national interests of a character justifying
injunctive relief. There are, of course, significant
differences between the interests found to be sufficieat
in Debs and those which can be asserted heve. I Debs
the courts utilized the equity power in order to remove
1llegal obstructions to the flow of interstate commerce
and to the carriage of the mails. BEach was plainly sub-
ject to the plenary power of the Federal Govermment. WNo

, At FNS

3/ The court declined to issue an injunction om the
particular facts. It regarded the criminal remedy at
law as adequate since all that was involved was the
sale of liquor in & natiomal park in violation of regu~
lations issued by the Secretary of the Interiox. The
court did, however, grant the Government's prayer for
a declarstory judgment. This was affirmed on appeal.
](.91 Fi 2d 154 (1951), certidrari demied, 342 U.S5. 885
1951).

o Ik »
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federal concern is involved Lif all that appears is the
use of mumicipal police in a reasonable mamner for the
legitimate purpose of maintaining law and ovder in the
community. For ezample, we doubt that the United States
could enjoin the police from taking reasonsble measures
against Negroes who refuse to leave segregated restaurants.
Under existing decisions they have mo right under the
Constitution or laws of the United States to be served

at such restaurants. Accordingly, there would seem to

be no legitimate ground for federal .tnmatkp. A
different case would be presented, however, by an armed
police assault against a peaceable public demonstration
by Negro citizems. It could be forcefully argued that

in such circumstances the United States had the right

and the duty to apply to its courts for injumective

relief against the police. A temable ground for such
relief would be that the national govermment is entitled
to protect its citizens in the ezercise of the right of
assembly guaranteed by the First and Fourteenth Amendments

“ 18 «



from infringement by either private or official actiom.
See Collins v. Hardyman, 341 U.S. 651, 660, 663 (1951);
Board of Education v. Barnette, 319 U.S, 624 (1943). A
further ground is that the national authority should be
exercised to prevent a class of its citizems from being
deprived umder color of law of life or liberty witheut
due process. This is a right guaranteed by the Fourteenth
Amendment. Its violation is an offense agsinst the laws
of the United States. 18 U.8.C. § 242, and see Screws v.
United States, 325 U.S. 91 (1945). Such conduct on the
part of the police might well be within the ambit of the
dictum of the Debs opinion that "[t]he entire stremgth
of the nation may be used to enforce in any part of the
land the full and free ewercise of all national powers

tution to its care.” 158 U.S., at 582 (Underscoring
added.).

There is another important factor which a federal
court might well consider. There is little doubt that &
"Johannesburg incident” im the United States would

s 3 -



severely hamper the President in the conduct of our foreign
relations. Thereby the defense of the United States would
be impaired. A substantially similar reasom was advanced
by the United States to support its Supreme Court appear-

s as amicus curiae.
As the Govermment stated in those cases '(Initul brief,

p. 6, Nea. 8, 101, 191, 413, 448, 0.T. 1952):
1O “The existence of discrimination against
minority groups in the United States has an
adverse effect upon our relations with other
countries. Racial discrimination furnishes
grist for the Coomunist propaganda mills, and
it raises doubts even among friemdly nations
umthcintmityotmdwodnmm
democratic faith."
This statement was supported by a letter to the Attormey
General from the Secretary of State. A like letter would
be in order should the Covermment find it necessary to |
apply for injunctive relief in the instant situation.
That & forceful argument against equitable relief can
be made should be recognized. Such an argument would be
based on the Civil Rights Act of 1957. There the Govern-

ment asked and obtained from Congress the right to sue for
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preventive relief with respect to racial discrimination
in the exercise of voting rights. 42 U,8.C. § 1971(¢c).
It requested but did not obtain from Congress the right
to sue for prevemtive relief with respect to other civil
rights. This was covered by Part III of the bill. That
part was deleted by Comgress. A fair statement of the
position of the Government, as made known to Congress, was
that it was quite doubtful whether under existing law it
could sue for prevemtive relief against a vh.latun of
the eivil rights statutes and that it was limited in that
area to criminal prosecutions. Thus, Attorney Gemeral
Brownell advised the House Judiciary Committee on
February &4, 1957t

|0 "1 caunot overemphasize the importsnce of

providing the Department with civil powers and

rvemedies in voting and also in other civil rights

cases. * * * criminal sanctioms are the omnly _
— | remedies specifically authorized by the Congress.

* % % ye¢ have no alternative but to proceed, if

we are authorized to proceed at all, under the

criminal statutes when a violation is found to

have been committed and remedial action is

indicated.”
Similarly, he advised the Senate Judiciary Committee om
February l4, 1957, that the proposed legislatiom, if
enacted, "would permit us to take civil remedial action

instead of lnvins to depend solely on criminal proceedings.”

-18-



B. CRIMINAL REMEDIES

There are two criminal statutes of possible relevance:
18 U.S.C. § 241 and 18 U.8.C. § 242:

1. 18 U.S.C, § 241--This section makes it an offense
for two or more persoms (1) to comspire to imjure, threaten,
or intimidate any citizen in the free exercise or enjoyment
of any right or privilege secured to him by the Constitution
or laws of the United States, or (2) to go in disguise om
the highway or on the premises of another with intent to
prevent or hinder his free exercise or enjoyment of any
right or privilege so secured. The second portion of the
section is obviously inapplicable. The police will be
acting openly as a uniformed body. The first pu'u.n.
appears to be limited to comnduct which interferes with
rights "which arise from the relation of the victim and
the Federal Govermment, and not to interference by State
officers with rights which the Federal Government merely
guarantees from abridgement by the States.” United States
v. ¥illiams, 341 U.S, 70, 82 (1951). The only distinct
federal right involved here is the right of assembly

-19-




guaranteed by the First Amemdment. Conceivably, & prose-
eut.i.m might lie against members of the police force for
violation of the first clause of 18 U.S.C. § 241.

2. 18 U.8.C, § 242--This section makes it an offense
for amy person under color of law willfully to deprive
another of amy right, privilege, or immunity secured or
protected by the Constitution or laws of the United States.
This section was enscted to eaforce the Fourteenth Amendment
and "its great purpose’ is “the mmueu of the individual
in Iﬂ.l civil liberties.” Screws v. United States, 325 U.S.
91, 98 (1945). It affords protection against officers
“who possess authority to act and who exercise their powers
in such & way as to deprive a persom of rights secured to
him by the Comstitution or laws of the United States."

325 U.S., at 112. And, as stated in that cese, acts of
police officers "who undertake to perform their official
duties are included whether they hew to the line of their
authority or overstep ic.,” 325 U.$., at 1ll1.

It may be possible to prosecute members of the police
for vielation of § 242. The theory of the prosecution

- 20



would be that the police used their official authority
as & pretense and that their real purpose was to deprive
'!logro demonstrators of their Fourteenth Amendment rights

to freedom of assembly (Collins v. Hardymsn, Bosrd of
mv.m,m)m:o&umﬁm.
Screws v. United States, suprs.

As a practical matter, however, it is questionable
whether criminal proceedings would be effective in the
circumstances. There is good reason to doubt that a
grand jury would return an indictment against members
of the police force. Compare The Charles Mack Parker
case. Of course, the United States could proceed by
way of information, thus permitting the defendants to
be arrested. This might be enough even if the defendants
should be subsequently scquitted. Removal of the defend-
ants from the scene even for a short time might have the
m&nmy deterring effect. A ecivil imjumction is,
however, likely to do more good. As shown below, a
violation can be punished by contempt proceedings. As
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observed by the Supreme Court in Debs, where the emergency
is great aud the national interest is gravely imperilled,
the United States should not be confined to the Mtﬁl
remedy of a criminal prosecution. 158 U.S., at 581-582.

}OII. CIVIL mms IR THE zvm GI’ HON-
7 COMPLIANCE H AN INJUNCTIO! _

Assuming that a federal court issues an injunction
restraining the police from forcible interferemce with

the legal rights of Negro demomstrators, it is comceivable
that thcpbltcomldnfmﬁmly. Should such an
eventuality occur, an effective civil remedy is available
to the Federal Government. The Government would be en-
titled to institute contempt proceedings against the
defendants and all persons acting in concert with them,
Rule 65(d) of the Federal Rules of Civil Procedure. In
Debs the United States successfully prosecuted the defend~
ants for violating the injunction issued by the federal
court in that case. A like example in the civil rights
field is the case of Johm Kasper and his associates who
were convicted of criminal comtempt for acts designed to



frustrate a restraining order im a school segregation
case. Kasper v. Brittain, 245 F. 2d 92 (C,A. 6, 1957),
certiorari denied, 355 U.S5. 834 (1957). And a state
official who refused to comply with a federal court
decree has been punished for contempt. See the discussion
concerning the Bank of the United States litigatiom im

_ P
ed. 1937), Vol. I, pp. 533-534; 1 Harv., Law Rev. 223

(1887). | _
It should also be noted that a criminal rn-d; would
be available against resisters who were not covered by
the injunction. The civil rights bill recently passed by
Congress (H. R. 8601, Title I) adds a mew section to the
Criminal Code, 18 U.5.C, § 1509, making it an offemnse by
any persom to obstruect any court order by force or threat
of force, whether the person iavolved is named in the
order or not. While in terms the statute is not re-
strieted to persons not named in the order, it was iund
by you in testifying on the Administration bill that it
was "not intended to apply te a person who is named in



an outstanding court order”; mnh a person being answerable
in contempt "if he violates or resists the order directed
‘to him,” Statement on Propesed Civil Rights Legislation
before the Subcommittee on Constitutiomal Rights, Scnate
Judiciary Committee, 86th Congress, lst sess., March 20,
1959. It should also be noted that in Upnited States v.
Bright, Fed. Cas. No. 14,647 (C.C.D.Pa, 1809), Justice
Washington, sitting on circuit, held that a state militia
officer who, under the orders of the Governor, employs
force to resist and prevemt 8 United States marshal from
executing federal eouil: process is subject to criminal
prosecution. See Warrem, gp. cit., I, 385-387 .

In both cases (contempt or violation of a criminal
statute) a United States marshal or deputy marshal would
be empowered to arrest offemders. He would, of course,

= pil o
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u\(’l 4/ In connectiom with this incident (the case),
President Madison wrote to Governor Sanyder Pennsylvania
(21 Ann. Comg. 2269 (1809)):

" % % % the Executive of the United States
is not only unauthorized to preveat the executiom
of a decree sanctioned by the Supreme Court of
the United States, but is expressly enjoined, by
statute, to carry into effect any such
where opposition may be made to it."

- & %



have such authority where he was in possession of a
judicial warrant of arrest or attachment covering named
pcrsm./'y He would also have that authority without
a warrant or attachment where a federal offemse was
comnitted in his presence. See, generally, memoranda
of this Office addressed to the Deputy Attormey General,

8/
August 25, 1958, August 27, 1958, "U. §. hnh_lo."/

(O 111, AUTHORITY

g

In this section of the memorandum we consider the
authoricy of the Federal Government to cnl.q its military

TO USE THE ARMED

- e -

power in a situation like that which may arise in Birmingham.
The question is examined from a dual standpoint: (a) where
a federal court order is outstemding; (b) where there is no
such ovder. It is also assumed that all other methods for
dealing with the problem have failed.

A A FNS
W/ 5/ 28 U.5.C. § 547(b) provides that the marshal "shall

execute all lawful writs, process and ovders issued umder
the authority of the United States * * & "
I FN(p

v §/ 18 U.5.C. § 3053 provides that mershals may carry
irearms and "may make arrests without warrant for amny
offense against the United States committed in their
presence * ®* ¥ " It has been uniformly held that crimi-
nal contempts are offenses against the United States.

'-25-



There are three federal statutes mthﬂz:lns the _
President to use the armed forces of the United States
in & domestic disturbance, viz., 10 U.5.C. §§ 331, 332,
and 333:

1. Section 331--This section, based om R. S. § 5297,
provides that “whemever there {s an insurrection in any
State against its govermment, the Fresidemt ﬁy. upon the
request of its legislature or of its governor if the
legislature cannot be convened, call into Federal service
such of the militia of the other States, in the mumber
requested by that State, and use such of the armed forces,
as he considers necessary to suppress the imsurrectiomn.”
It i plain that the suthority conferred by this sectiom,
even if otherwise applicable, would be of no value here.
It may be taken for gramted that a request for federal
assistance will not be forthcoming from the State.

2. Sectiom 332--This section, based om R. 5. 5298,
provides that “whenever the Ptui.dunt considers that un-
lawful obstructions, combinations, or assemblages, or



rebellion against the suthority of the United States, make
it impracticable to enforce the laws of the United States
in any State or Texritory by the ordinary course of
judicial proceedings, he may call into Federal sexrvice
such of the militia of any State and use such of the armed
forces, as he considers necessary to enforce those laws
or to suppress the rebellion.” Its application does not
depend upon & prior call by the State for federal aid,
The statute was most recently used in connection with
the Little Rock incident of 1957, involving forcible mob
obstruction of federal court decrees in & school segre-
gation case. See 41 Op. A. G, Ro, 67 (November 7, 1957).
As stated by the Attorney Gemeral (Op., 16~-17):

IO “As applied to the Little Rock events, 1

advised you that umlawful obstructions, combi-

nations, or assemblages made it impracticable

to enforce the laws of the United States in

Little Rock by the ordinary course of judicial

proceedings (10 U.S.C. 332). The facts upon

which these comclusions were based were re~

ported to you as they occurred, and imcluded

an account of the determinmed group of humdreds

of men and women bent upon overpowering the
local peace officers, the several incidents of
violence with their very real and discernible
trend toward & larger-scale inflammatory assault,

.
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the action of the Mayor and local authorities

in ordering the withdrawal of the Negro studemts
80 as to appease the unruly mob, the admission
of local authorities that such peace officers as
they could command were unable to cope with the
disorderly assemblage, and the indifferemce or
refusal of the Governor of the State to supply

a sufficient force to quell the lawless movement.

| O "I alse advised you that the local strength
of the United States Marshal was insufficient to
achieve enforcement of the order of the United
States District Court, and that, because of the
local situation and the need for timely actiom,
it would mot have beem resasomable, or effective
in the circumstances, to attempt to have the
Marshal emlist the support of the citizeuxry to
carry out the court order. Imn accordamce with
the salutary policy that the agents of the
Federal Bureau of Investigation shall not be
used as a national police, you rejected sug-
gestions originating outside the Federal
Government that such agents be called upom

" to enforce the court's orders.”

Section 332 has been invoked on a number of previous

occasions of mob resistance to federal court decrees. Sce

the compilation in the Government's brief in Q?F v.
Kubm, 254 F. 2d 555 (C.A. 5, 1958), pp. 79-89.

Also,

ek TN
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This case, arising out of the use of federal troops

in Little Rock, sought to have 10 U.S.C. §§ 332 and 333
declared unconstitutional as applied in the Little Rock
situation. The Court of Appeals did not reach the consti-
tutional issues, holding that the district court had
properly ruled that in the circumstances of the case the
federal courts had no jurisdiction to review the rresident's
decision to invoke these statutes. As to § 333, see infrs.
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as shown in that brief (pp. 44-58), the phrase "laws of
the United States' as used in § 332 covers not merely
acts of Congress but federal law in its broadest sense,
including orders of a federal court. Accordingly, there
can be little doubt as to the President's authority to
iovoke § 332 should this become necessary to enforce any
decree 1ssued by a federal court in the Birmingham situ-
ation.

It will be noted that the authority provided by the
statute has been utilized on at least two occasions as
against the constituted asuthorities of a state. The first
instance occurred in 1832 in comnection with the South
Carolina Ordinance of Nullification. See Rich, The
Eresidents and Civil Disorder, pp. 38-50, Sen. Doc. MNo.
263, 67th Cong., 2d sess., pp. 46-48. The second instance
occurred upon the outbreak of the Civil War. After the
southern states declared themselves absolved from alle-
gisnce to the Union and seized federal forts and arsenals,
President Lincoln in 1861 issued a proclamation calling
upon the militia of the several states to aid in suppressing

-



combinations in the seceding states too powerful to be
suppressed by the ordinary course of judicial proceed-
ings. S. Doec. No. 263, supra, pp. 85-89.

Moreover, 1t..hubmh¢u that the Governor of a
State camnot use his military powexr to prevent the
enforcement of a federal court decree. Sterling v.
Constantin, 287 U.S. 378 (1932). It would seem there-
fore that when local authorities undertake to resist
such a decree by force they are subject to the over-
riding authority of the Federal Govermment which is
entitled, if necessary, to use its own military power
to overcome the resistance.

3. Section 333.--This section, based on R. 5. § 5299
and derived from § 3 of the Act of April 20, 1871, 17
Stat. 13, 14, reads as follows:

| O »Ine President, by using the militia or

the armed forces, or both, or by any othex

means, shall take such measures as he com-

siders necessary to suppress, in a State, any

insurrection, domestic violence, unlawful
combination, or comspiracy, if it--



/O (1) so hinders the execution of the laws

of that State, and of the United States within
the State, that any part or class of its people
is deprived of a right, privilege, ilmmunity, or
protection named in the Constitution and secured
by law, and the constituted suthorities of that
State are unable, fail, or refuse to protect that
right, privilege, or immmity, or to give that
protection; or

| O (2) opposes or obstructs the executiom of
the laws of the United States or impedes the
course of justice under those laws.

/D “In any situation covered by clause (1), the State
shall be considered to have denied the equal pro-
tection of the laws secured by the Constitutiom.”

1t would appear that the authority provided by this
section is available to cope with mob resistamce to &
federal court order dealing with comstitutiomal rights.
It was so employed in the Little Rock case. Im his
opinion in that case, the Attormey Gemeral stated (41

Op. A. G. No. 67, suprs, p. 18):

/0" * % % the execution of the laws of Arkansas
and of the United States within the State of
Arkansas was being hindered by unlawful combi~
nations 8o as to deprive people in that State
of & right, privilege, immunity, or preotection
named in the Constitution and secured by law,
7 and * * * the appropriate State authorities
were unable, unwilling, or failed to protect
that right, privilege, immunity, or to give
,j/, that protection.” /_g/

f
8/)\ Presumably the deprivation involved was the equal pro-
tection of the laws guarsnteed by the Fourteenth Amendment,
more precisely, the right to attend a public school without
discrimination on account of race or color.

ANy g




As with § 332, the phrase "laws of the United States”
includes orders hmdb_y_uhdml court. See the Kubn
brief, supra.

1t is doubtful, however, whether this sectiom, in
contrast to § 332, applies to interference with a federal
court order by the constituted authorities of a state or
a political subdivision thereof. So far as we knmow, it
has never been so employed (see the compilatiom in the
Kubn brief, pp. 79-89). Its legislative history (dis~
cussed in more detail below), shows that its purpose was
to cope with the widespread lawless activities of the Ku
Klux Klan in various parts of the South which were aimed
at the newly-freed Negroes and their so-called "carpet
bag' supporters. See 98 Comg. Globe 317, 321, 366, 428,
448, 459, 461, 483-484; 99 Cong. Globe 606-608, 650, 660.

) O B. usxormmmxswmm

3 i Wi
;.n.. N ,.-,.A....-. z._,... - N

1. Section 331 would be of no assistance since its
application is dependent upon a prior call for fedexal
aid by the appropﬂ.tu State authorities. Ve assume that
no such request will be made.

e
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2. Ve also doubt the applicability of § 332 to
state authorities where there is mot involved resistance
to & decree of a federal court. As pointed out above,

§ 332 was invoked in Little Rock to deal with resistance
to a federal court decree. It is therefore not & prece-
dent hexre. The section has also been resorted to on a
number of previous occasions. See the compilatiom in

the Government's brief in the Xubhn case, supra, pp. 79-89.
We do nmot believe that any of these instances is a valid
precedent here. The use of § 332 im railroad strikes of
1877 and the Pullman strike of 1894 was justified on the
ground that military force was required to overcome re-
sistance to decrees issued by a federal court. Other
cases of the use of the armed forces umder the authority
of § 332 involved resistance to the enforcememt of federal
statutes: The Whiskey Rebelliom, 1794 (excise tax laws);
Fries Insurrection, 1799 (tax statutes); the Embarge
Troubles, 1808 (the embargo laws); the South Carolina
Ordinance of Nullificatiom, 1832 (the Fugitive Slave Act).

- 3'3 -
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The ﬁly instances in which the statute m'mu
against the constituted authorities of a State were in
connection with South Carolina's nullification ordimance,
Supxa, and the secession of the m.uum in 1861,
when their initial steps were to seize federal mty
within their boundaries. The Birmingham situation, as
we know it, is dissimilar. It does not appear to imvolve
any direct resistance to the enforcement of federal
statutes, or the unlawful seizure of federal property.

3. There remsins for comsideration the application
of 10 U.S8.C. § 333, the text of which is given gupra.
In our opinion, it would appear proper to invoke para-
graph (1) of this section as a means of coping with
violence in Birmingham, even if there is no federal
court order :I.moliod, provided the circumstances out-
lined below sre found to uu:('y We shall proceed first

A ENY

\)( 2/ Paragraph (1) gupra, authorizes ﬂuunotnuiury
force where domestic violence, etc., invelves the
vation of federal riﬁnuwithmttoacmod_:h
people of a State and the constituted authorities of the
State either are unable or refuse to furnish the necessary
protection. In such & case the State is considered to
have denied the equal protection of the laws secured by
the Comstitution of the United States.




to an ezamination of the background of the statute,
its legislative history, and previous occasions for
its exercise.

(2) As pointed out above, § 333 is derived from § 3
of the Act of April 20, 1871, 17 Stat. 13, 14, "To
enforce the Provisions of the Fourteenth Amendment to the
Constitution of the United States, and for oehrlrurpmt.“
That Act, as we have shown, was designed to cope with the
widespread lawless activities of the Ku Klux Klam in
various areas of the South directed against the newly-
freed Negroes and their so-called ''carpetbag” supporters.
It had its origin in the following message to Congress
from President Grant dated March 23, 1871 (7 Richardsom,
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Megsages and Papers of the Presidents, 127; House Exec.
Doc. Ho. 14, 42d Cong., lst Sess.):

1O "& condition of affairs now exists in some
of the States of the Union rendering life and
property imsecure and the carrying of the mails
and the collection of the revenue dangerous. The
proof that such a condition of affairs exists in
some localities is now before the Semate. That

7 the power to correct these evils is beyond the
control of the State authorities I do not doubt;
that the power of the Executive of the United
States, acting within the limits of existing
laws, is sufficient for present emergencies is
not clear.

| O perefore 1 urgently recommend such legis-
lation as in the judgment of Comgress shall
7 effectually secure life, liberty, and property

and the enforcement of law in all parts of the
United States.

'O“uuyu.:pum:ummmzm

law as shall be passed im pursuance of this
/?:Ma:mmuqucnmmum

next session of Congress.

\O*'Meumethixnubjmtwﬁi.chl
"’\ would recommend legislation during the preseat

session.”
The theory of § 3 of the Act was that a state, which either
lacked the power or the desire to protect a class of its
citizens from the terroristic acts of the Ku Klux Klam,
was in effect denying to those citizems the equal pro-
tection of the laws guaranteed by the Fourteenth Amendment.

Representative Stoughton said (98 Cong. Globe 322):

-36-
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"When thousands of murders and outrages have
been committed in the southerm States and not

a4 single offender brought to justice, when the
State courts are notoriously powerless to pro-
tect life, persom, and property, and when vio-
lence and lawlessness are universally prevaleat,
the denial of the equal protectiom of the laws
is too clear to admit of question or comtroversy.
Full force and effect is therefore given to sec~
tion five, which declares that 'Congress shall
have power to enforce by appropriate legisla-
tion the provisions of this article' (98 Cong.
Globe 322)."

According to Representative Coburn of Indiana (98

Cong. Globe 459):

-
|
\

/() * % % % there is a preconcerted and effective
plaa by which thousands of men are deprived of
the equal protection of the laws. The arresting
pover is fettered, the witnesses are silenced,
the courts are impotent, the laws are amnulled,
the criminal goes free, the persecuted citizem
looks in vain for redress. * * % The States
cannot or do not act. Some other power must
be invoked. * * * That Power resides im the
General Covermment. % ¥ ¥ Where there is do-
mestic violence and aid is asked by the State,
the nation must exercise its authority. Cam it
do so without ianvitation? Before the fourteeamth
amendment it could not unless that violence
amounted to an overthrow of republican insti-
tutions; then it could; thean the invitation
is needless, the guaranty must be fulfilled.

But now, where the equal protection of the law
®# % % is denied by domestic violence or amy other

/«{:;:. the nation may interpose to afford it, by

lation, directing the use of military power

- 37 -
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and the interposition of the courts of the Umited -
States} and this effort may be aimed at the par-
ticular case or State where the difficulty exists,
or at all cases of that character vhenever and
wherever arising. The failure to afford protectiom
equally to all is a denial of it.

;5 S
/()" * ® * the more thorough methed of superseding
State authority should only be resorted to when
the deprivation of rights and the condition of
outlawry was so gemeral as to prevail im all
quarters in defiance of or by permissiom of the
local government." _
And, addressing himself to § 3, Represemtative Coburn said
(id., 461):
[O % # % When the civil power fails, why
. should these outlaws not be arrested by military
power as well as by any other?"
Representative Shellabarger, in charge of the bill, de-
clared that when there was a state of violence in a State
which deprived people of their comstitutional rights and
the State authorities refused to call on the Federal
Government for aid, "then they have denied the equal pro-
tection of the laws * * * [alnd it is in the light of a
proposition so plain as that we provide this third section
* % & " 99 Cong. Globe App. 71. Representative Beatty

sald (98 Cong. Globe 428):

“ 38w
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/O " % % % men were murdered, houses were burmed,
women were outraged, men were scourged, amd
officers of the law shot down; and the State
made no successful effort to bring the guilty

. to punishment or afford protection or redress
to the outraged and innocent. The State, from
lack of power or imclimation, practically
denied the equal protection of the law to these
persoms. It is to remedy this evil and cover
these proscribed and outraged citizems with
the shield of the Constitution that we propese
to authorize the President to send military aid
to the local authorities in these lawless sections.”

According te Mr, Butler, “Hothing but the stromg arm of
military power will put down military organizations such
as the evidence discloses now exists in the South.” 1d.,
448, Representative Blair described the need for § 3 as
follows (99 Cong. Globe App. 72):

/ C “The Klams are powerful emough to defy the State
" suthorities. In many instances they are the

State suthorities. And if you demy to the
Genersl Govermment the authority to interfere,
then there is no remedy anywhere. To wait uatil
the State calls for assistance to suppress dis-
orders is to wait, in many instances, for a voice
from the grave. The States are prostrate before
a power they canmot comtrol.”

According to Represemtative Berry (id., 79), --

J( > % % % {€ the violence be unlawful, and not
hostile to the State govermment; if the State
_; authorities be in complicity with it; if it
( be directed against rights secured by the Cen-
stitution and laws of the United States, it is,

B
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of course, not merely domestic to the State,
but hostile to the power of the Federal Govern~
ment, and in the nature of insurrectiom or
rebellion."

Ssnator Edmunds, the floor msnager of the bill im the
Senate, explained § 3 as follows (98 Cong. Clobe 567-568):

/O “ % % % the President and his forces really aect

as @ posse comitatus, although they are emtitled
to act under this bill just as police officers are
entitled to act as & posse comitatus, so to speak,
without a warrant; that is, the President may go
in with his forces and seize the comspirators and
turbulent and wicked men who are emgaged in these
acts of violence, without waiting for anyome to
swear out a warrant against these people before

]() “Then the third section is, as we think, one
in entire conformity to precedents and in emtire
T | confermity to the primciples of the Constitutiom
of the laws, authorizing the President when
lawful rights of citizens of the United States
11 be interfered with and overthrown by unlaw-
ful comspiracies, combinations, and insurrectious,
and when the State shall fail to protect the
people in those rights and put down these in-
surrections, to bring to bear the power of the
nation for the purpose of repressing such tumults
and disorders, and handing the violators of the
, law over to justice.”

11

From these statements it is clear that the theory of
§ 3 was that in the South the state authorities were umable
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or unwilling to enforce state laws agaimst the Ku Klux
Klan and others who were resorting to terror and violence
to preveat the Negroes and their white supporters from
exercising their rights to vote and participate inm po-
1itical affairs; that this failure of state law emnforce-
ment constituted a denial of the equal protection of the
laws guaranteed by the Fourteenth Amendment; and that the
section was "appropriate legislation” to emnforce this

38/
constitutional guarantee.

,  _FEHEN/O

A0/ Section 3, as introduced (H. R. 320, 424 Comg., lst
sess.), was the subject of several amendments during the
course of its consideration by Congress. In the debate

in the House, Congressman Shellabarger, the floor manager
for the bill, offered an amendment which added, after the
original provision that the domestic violemce, etc., 80
far obstruct or hinder the execution of thelaws of a
state, the phrase "and of the United States and continued
(as in the original bill)--as to deprive amy portiom or
class of people of such state of their comstitutional
rights, 98 Cong. Globe 477. He said that this was merely
"a verbal amendment” (id., 478), and the supporters of the
bill continued to treat it as ome to enforce the Fourteeanth
Amendment, without any indication that the change was sig-
nificant. Id., 481-484, 485-486, 487-488, 508, 514, 516~
5;8. 2‘?. bill passed the House with this amendment. Id.,
521-522.

In the Senate, the Judicisry Committee added, without
objection, the words "the Constitution’, so0 as to make the
bill cover domestic violence, ete., which deprived

& C)ﬁ{ NGO \O (o }\‘j&\\' pe- iy j*
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(b) President Grant invoked the provisions of § 3
on October 12, 1871, with respect to certain counties im
South Carolina. On that date he issued a proclamstion
reading in part as follows (17 Stat., App. 950-951):

[ O "wHEREAS unlawful combinations and con-
spiracies have long existed and do still exist
in the State of South Carolina, for the purpose

”/,ofdmlviucuulnmtmondemdﬁo
people of that State of the rights, privileges,
immmities, and protection named in the Consti-~
tution of the United States, and secured by the
act of Congress approved April the twemtieth,
one thousand eight humndred and seventy-oune,
entitled 'An act to emforce the provisioms of
the fourteenth amendment to the Comstitutiom
of the United States;'

“FEFSPWE) persons of rights, privileges, or immmities,
or protection in the Constitution and secured by
this act * * * . 99 Cong. Globe 703. The Senate also
adopted a committee amendment striking from the bill the
requirement that the President could act only if the state
authorities failed to apply to him for aid in protecting
such rights. Ibid. The Senate then agreed to a committee
amendment which authorized the President to take actiom mot
merely when the domestic violence, ete., obstructed the laws
of the state and of the United States, but also "whenever
any such insurrectiom, violence, umlawful combination, or
conspiracy shall oppose or obstruct the laws of the United
States or the due execution thereof, or impede or cbstruct
the due course of justice under the same * * * [paragraph
(2) in substaunce of 10 U.5.C. § 333]." 1Ibid. The House
accepted the Senate amendments. Jourmal of the House of
Representatives, 42d Cong., lst sess., 165.



/ O “"And whereas in certain parts of said State-~
to wit, in the counties of Spartamsburxgh, York,
Marion, Chester, Laurems, Newberry, Fairfield,
___Lancaster, and Chesterfield~-such combinations

~ |and comspiracies do so obstruct and hinder the
execution of the laws of sald State and of the
United States as to deprive the people aforesaid
of the rights, privileges, immunities, and pro-
tection aforesaid, and do oppose and obstruct the
laws of the United States and their due executiomn,
and impede and obstruct the due course of justice
under the same;

/ O "And whereas the constituted suthorities of
said State are unable to protect the people afore-
said in such rights within the said counties;

/O “And whereas the combinations and comspiracies
aforesaid, within the counties aforesaid, are
orgmuadndm. and are so mumerous and

Zm.rm as to be able to defy the constituted
authorities of said State and of the United States
within the said State, and by reason of said
causes the conviction of such offenders and the
prmmtimof&cpubliemnﬂuﬁ&ym
become impracticable in said counties;

/O "Now, therefore, I, ULYSSES 5. GRANT, President
of the United States of America, do hereby command
all persons compeosing the unlawful combinatioms
and conspiracies aforesaid to disperse and to
retire peaceably to their homes within five days
of the date hereof, and to deliver, either to the
marshal of the United States for the district of
South Carolina, or to any of his deputies, or to
any military officer of the United States within

| said counties, all arms, ammmition, uniforms,
disguises, and other means and implements, used,
kept, possessed, or controlled by them, for
carrying out the unlawful purposes for which
\/thc combinations and conspirscies are organized.”

-63‘



The five day period having expired without effect, the
President _mpmded the writ of habeas o and
stationed federal txoops at various points in the state.
All persons known or suspected to be commected with the
Ku Klux Klan were arrvested. Up to January 1, 1872, more
than 600 arrests vere made. S. Doc. No. 263, 67th Cong.,
2d Sess., p. 103. |

(¢) In considering the statue, note should be made of

Collins v. Hardymam, 341 U.S. 651 (1951) supra, involving
the scope of § 2 of the Act of April 20, 1871, now 42

U.5.C. § 1985 (3). That section provides a civil damage

remedy for comspiracies, imter alis, "for the purpose of
depriving, either directly or indirectly, any person or
class of persons of the equal protectiomn of the laws,

o L HH e

\./\ 11/ The suspension of the writ was authorized by § 4 of
the Act of April 20, 1871, 17 Stat. 14-15. This section
was temporary legislatiom expiring at "the end of the
next regular session of Congress.” Under it the unlawful

combinations named in § 3 were to be deemed a vebellion
against the Covermment of the United States when so armed
and powerful as to be able to defy the local authorities
and those of the United States or when the comstituted
state authorities "are in complicity with, or shall
comnive at the unlawful purposes of, such powerful and
armed combinations * % ® " :




or of equal privileges and immmities under the laws."
The Court held that these provisions did mot cover an
alleged conspiracy to deprive plaintiffs of their rights
as citizens of the United States peacesbly to assemble
and to equal privileges and fmmumities under the laws
of the United States in that the defendants proceeded
to plaintiffs’ meeting place, and by threats and violence,
broke up the meeting, thus interfering with the right of
plaintiffs to petition the Covernment for redress of
grievances. There was no averment that the defendants
were state officers or acted under color of law. The
Court stated that, evem if it should be assumed that
the facts alleged showed that the defendants deprived
plaintiffs "of having and exercising & federal right
(the right of the people peaceably to assemble for the
purpose of petitioning Congress for a redress of griev-
ances) ./ Ll the statute did not reach "private discrimi-
nation [which] is not inequality before the law unless

1 ENIL
VB

The court cited ‘'the dictum’ to that effect in
States v. Cruikshenk, 92 U.8. 542, 552 (1875) (see 341 U.S.,
at 660). A minority of the court believed that a cause of
action was stated., Justice Burtom, speaking for the
minority, stated that the right involved was expressly
recognized by the First Amendment, and its source was not
the Fourteenth Amendment. 341 U.S., at 663.
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there is some manipulation of the law or its agencies
to give sanction or sanctuary for doimg so.'' - 341 U.S.,
at 661. The Court continued, however, as follows

(p. 662):

| © "ye do mot say that no comspiracy by

private individuals could be of such magni-

tude and effect as to work a deprivation of

' equal protection of the laws, or of equal
privileges and immmities under laws. In-
deed, the post-Civil War Eu Klux Klan, against
which this Act was fashioned, may have, or may
reasonably have beem thought to have, done so,
It is estimated to have had a membership of
around 550,000, and thus to have included :
'nearly the eatire adult male white population
of the South.' It may well be that a conspiracy,
so far-flung and embracing such mumbers, with a
?utpu to dominate and set at naught the
carpetbag' and 'scalawag' govermments of the

day, was able effectively to deprive Negroes
of their legal rights and to close all avenues
of redress or vindication, in view of the them
disparity of positiom, education and opportuaity
between them and those who made up the Ku EKlux
Klan. ¥We do mot know. But here nothing of that
sort appears. Ve have a case of a lawless
political brawl, precipitated by a handful of
white citizens against other white citizems.
California courts are open to plaintiffs and its
J laws offer redress for their injury and vindi-
\! cation for their rights.”

It seems to us that § 333 (1) would authorize the
President to use the armed forces if a lawless mob attacked

o & =



a peaceable demonstratiom by Negro citizenms in ovder to
intimidate or punish them because they were endeavoring
to exercise their constitutiomal rights and the consti~
tuted local authorities failed to act against the mob.
Under Collins v. Hardymen, supza, it could be argued
that the comstitutional right involved was the right of
peaceable assembly. Where, however, the demonstration
took the form of invading private facilities, such as
restaurants, action(at least under existing decisiouns)
beyond the protection of the Fourteeath Amendment, the
case for federal intervention would be weak.

We think the same result should follow with respect
to an attack by so-called state "gpecial deputies”,
acting under the pretense of legal authority o Simi~ .
Jarly, we think thet the President would be empovered ' te

L AHFENID -

V\"\_l_;/ According to a second article by Mr. Salisbury in the

New York Times of April 13, 1960, p. 33, "volunteer horse

patrols’ have been sworm in as special deputies in several
counties in Alabama, including Shelby County, adjacent to
Birmingham. “They provide their own horses and guns. The
Sheriff gives them badges. They are the rough equivalent
of vigilantes of the Wild West. Onme Alabaman who has
watched the development closely expressed concern that

the posses might assume the character of legalized night-
riders."”
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- act under the statute if the attack should come from the
police itself, provided there existed reasonable grounds
to believe the police were proceeding not for the purpose
of maintaining law and order im the commumity in a reason-
able mamner but because they were in fact acting in the
circumstances as an arm of some such private organization
as the Ku Klux Klan, and the Governor of the State refused
oy

In the absence of grounds for believing that the
police are acting in complicity with a private terrvor-
istic group, the case for application of the statute

~ presemts substantial difficulties. It may be that the
use by the police of excessive force would subject them
to prosecution for vioclation of 18 U.S.C. § 242, penal-

izing acts which willfully deprive persomns of amy right
secured to them by the Fourteenth Amendment. See Screws

v. United States, 325 U.S. 91 (1945), gsupra. While it

;A ENIS

.){\ 14/ 1In the same article, Mr. Salisbury reports that Ku

Klux Klan groups are flourishing openly in Alabama, in-
cluding Birmingham, and that Klan members "have called
openly on Governor John Patterson in the Governor's
mansion in Montgomery."” It may be that Police Commissioner
Connor has some affilistion with these groups.
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would seem that vhere the normal judicial processes cammot
be utilized to prevent unwarranted police action, and the
State authorities remain passive, the Fresidemt should
have the power to restrain the police by military force,

if need be, it is questionable whe the statute,

/
reasonably construed, so provides It is doubtful

that the mere exertion of force by the constituted

A ENIS

\,{ 15/ In several familiar dicta the Supreme Court has stated,
without referemce to statute, that the Federal Government
can employ its armed forces, if need be, to compel obedi-
ence to its laws and to protect the lives of its officers
and its property. Ex parte Siebold, 100 U.S. 371, 395
(1879); , 135 U.S. 1, 65 (189%90); In re Debs,
158 U.S. 564, 582 (1895). On the basis of such dicta,
the Attorney Gemeral in his opinion in the Little Rock
case referred to the comstitutional power of the President
to use the armed forces in that situation. 41 Op. No, 67,
p. 15. However, in that instance, and apparently in all
other instances, the Presidents have deemed it expedient
to rely on the authority conferred by statute, If the
case for the use of military force cannot be justified
from & statutory standpoint, it is questionsble that the
President should proceed on the basis of his constitutiomal
authority alone. Cf. Youmgstown Sheet & Tube Co. v. Sawyer,
343 U.8. 579 (1952) (the steel seizure case). Even in the
Neagle case in which it was said that the President might,
without specific statutory authority, use the maxrshals of
the United States to protect the life of a federal judge,
the Court went on to justify such use on statutory grounds.
See 134 U.S., supra, at 68-69.

T



authorities of a State, even if unwarranted in the cir-
cumgtances, can be regarded as embraced by the language
of § 333, which limits the President's authority to
the suppression of “any insurrection, domestic violeunce,
unlawful combination, or conspiracy.” Apart from the use
of the military against the rebellious Southern statées in
1861, maramo!mem instance in which the
President has resorted to such measures in a domestic
situation,

I .

Jak U

States are the appropriate federal officers for executiag
the process of the federal courts. Accordingly, should
the Birmingham situatiom involve resistance to a decree
of a federal court, the marshals may be employed without
reference to the President's authority to use the armed
forces of the United States. If there is no court decree
invelved, the authority to use marshals to deal with the
situation would depend on the President's powers under the



statutes permitting him to empleoy the ammed forces. Ve
have already imdicated the doubtful applicability to the
Birmingham situation of the provisions of 10 U.S.C. § 332
in the absence of a court decree. 1f, however, as has been
shown, a case can be made out for the applicatiom of 10
U.S5.C. § 333, we are of the opinion that that sectiom is
broad emough im terms to justify the President in using
federal marshals instead of the military, should this be
deemed desirable. It will be noted that the statute
authorizes the President to take such measures a&s he
considers necessary to suppress the :lnmrrutihn, ete.,
"by using the militia or the armed forces, or both, or
by any other means.” While the legislative history does
not expressly refer to the use of marshals, it does show
that the phrase "by any other mesns” was understocd as
not confining the President to the employment of the
milicary. Semator Saulsbury, an opponent of the measure,
stated that under this language the Presideat "may do
anything else he deems proper * *# * . He may use 'any
other means' he may deem necessary.” 99 Cong. Glebe 601.
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Another opponent of the bill regarded the phrase as con~
ferring upon the President "umparalleled powers.” 1d.,
App., 60, The fear was that the broad language of the
phrase might be interpreted as permitting the Presideant
to employ means evem more drastic than military measures,
such as suspending state elections and removing the
Governor from office. It cam hardly be srgued that a
milder method of coping with the situation, such as the
use of federal marshals, is beyond the authority conferred
by the statute. As said by the Supreme Court in In ze
Debs, 158 U.S. 564, 582 (1895), while, if the emergemcy
arises, the pational government may compel obedience to
its laws through the use of its armed forces, the army
is not “the only imstrument by which rights of the public
can be enforced and the peace of the nation preserved.”
And in In re Neagle, 135 U.S. 1, 65 (1890), the Court
stated that "if the President or the Postmaster General
is advised that the mails of the United States, possibly
carrying treasure, are liable to be robbed and the mail
carriers assaulted and murdered in amy particular region
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or cne of the executive departments under his to mske an
oz«rfwmmm:mgtgml and of the persons
and lives of ite carriers, by * * ¥ providing a sufficient

of carrying the mail vherevir it may be intended to go?™

We think that these csses asply support the authority of
the President Lo use marshals {s the circumstimces here
considered.




