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with a memorandum prepared by this Office on the guestion
of the President's authority to deal with racial discrime
ination in houwsing projects comstructed with the aid of
the Federal Govermment, In view of the urgency of your
request, we have not had the opportumity to comnduct ail
the research and study cthe guestions involved would seem
to requive. We have not, for emample, comsidered or
examined the questions as chey aifect the housing programs
under the jurisdiction of the Veterans Administration.
if thexe are amy points which you think need further
development, please let me know.
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This memorandum deals with the authority of the Fresi-
dent to take appropriate action directed to all federal
housing agencies requiring them to take the necessary steps
to imsure thet federal assistance will not be advanced for
the bemefit of amy housing or howsing project im commection
with which persons are excluded on the basis of their race,
color, or creed. It is assumed herein that amy presidential
action that may be taken will be prospective im its opexa-
tion, and it is comcluded that the President im all proba-
bility has the authority to take the proposed action.
Indeed, so far ss cen be perceived, the only substantial
argument that cam be made against the legality of the
proposal rests upon the contentions which might be made
as a result of the defeat im 1949, 1953, and 1959 of legis-
lation which would have required the result now proposed
to be achieved by presidemtial action. For the veasoms
set forth below, it is believed that such contentions have
little wmerit. The discussion in the memorandum as to the
details of the action the Fresident may take to deal with



¢« ¢

the problem is wot intended to be defimitive. We do mot
have sufficient familiarity with the practical operations
of the housing agencies to set forth the comtent of the
President's action in wmore than a general way.

We have examined the 1959 Report of the Commission
on Civil Rights (Part Four - "Housing,' Chapter IV,
“Federal Laws, Policies, and Housing Programs,” pp. 451-
505; Chapter Vi, 'Findings and Recommendations,” pp. 534~
543), and the memorandum of the Civil Rights Division of
April 1960, on discrimination in housing. The Cosmission,
of course, did wot have the occasion to deal fully with
the problem of presidential authority. Similariy, the
memorandum of the Civil Rights Division deals wich the
question only in a general way. The alm of this wemorandus
is to cover the question, within the time availsble for
its preparation, in a more complete manner and to respond
to specific questions waich you have raised.

|5 nzopuczion

it may be helpful at this peint to discuss briefly
the legal position of the housing agencies themselves as
to their authority to deal with racial discrimination in
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comnmection with the programs they administer. We are aware
of no genmeral legal amalysis in those terms. We have ob~
tained a copy of an internal memorandum of a receat date
appaxently prepared by the Office of the Gemeral Counsel
of HHFA om the subject of "Racial discr in public
housing and publicly assisted housing.’ The memorandum
contains a good discussion of the decisions in the field
but reaches no conclusions and makes wo recoumendations.
it does state (p. 7) that "the broad view of state action
taken in Shelley v. Kxsemer (334 U.5. 1 (1943)] and the
holdings in the school segregation cases may be significent
in pointing the way toward an eventual condemmation of
segregation practices ia public housing projects.’ 4As to
publicly assisted private housing, it suggests that a
different result may be reached because 'the influence of

the state is far wore remote” (p. 10). It is & matter of

public recoxd, of course, that shortly after the Supreme
Court held that racially-restrictive covenants were not

—
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Jjudicially enfoxceable (Shelley v. Krasmer, supra; Huxd v.
Hodge, 334 U.S5. 24 (1943)), FHA promulgated a regulatiom
(discussed in more detail, infra) to the effect that it
would not extend govermment credit where such covensmts
were im force. We have found mo legal discussion of the
Agency bearing om its suthority to take such actiom.

it appears that om November 25, 1959, the Commissioner
of the Federal Housing Administrstion advised a correspond-
ent that "Under the Natiomal Housing Act, FHA does not
have legal authority to impose penalties against persons
by ressom of alleged racial discrimination in the field
of howsing.’' On the other hand, he advised the same
correspondent that if FHA is satisfied that a person has
viclated a State nondiscrimination statute and refuses to
take corrvective action, FHA will “suspend the violator
from the further benefits of participstion in the FHA
programs.”’ The Commissioner also refers to FiHA's restyic-
tive covenant regulation.

In a memorandum dated November 12, 1959, from the
Deputy Director of FHA's Legal Division to its Genexal
Counsel analyzing the housing recommendations of the
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Report of the Civil Rights Commission the writer stated
that he would not comment on the recommendation that the
President issue an Executive order dirvecting all federal
agencies 'to devote maximum effort to achieve equal oppor-
cunity in housing”’ since the vecommendation "imvolves a
presidential policy determination.’ FHA's General Counsel
in & memorandum dated July 29, 1959, stated that “[i]t
would seem doubtful that withdrawal of approval of a
mortgage because of alleged diserimination against minority
group applicants for financing would constitute & valid
ground for the withdrawal, ia the absence of a State or
Federal statute which made such discrimination a violation
of law.” The Genmeral Counsel, in presenting a statement
to the Civil Rights Commissiom om June 10, 1959, did not
discuss the questiom of FHA's authority to go further than
it already had to eliminate racial discrimination im FHA-
financed projects.

At the cutset of this discussion it should be borne
in mind that the question of the President's sutherity
to act in this area is complicated by the fact that the



housing statutes on their face are silent as to the
question of racial discriminstion in the administration
of housing programs and the further fact, as pointed out
by the Civil Rights Commissiom (Report, p. 451), that
“{a]llthough there have been several attempts im Congress
to enact amtidiscrimination amendments to Federal housing
statutes, none has succeeded.’ The Commission states that
“the sole federal statute specifically relating to racial

discrimination in howsing’ is 42 U.5.C. § 1982, R.S.
§ 1976, one of the original Civil Rights statutes. This
provides that--

/O "All citizens of the United States shall

have the same right, in every State and Terri-

tory, as is enjoyed by white citizens thereof

to inherit, purchase, lease, sell, hold, and

comvey real and persomal property.’
The Commission and the Civil Rights Division apparemtly ave
of the view that this statute may support an Executive order
of the comprehensive nature contemplated.

The Commission also expresses the view (pp. 451-452),
as does che Civil Rights Pivision, that Federal housing

programs “are govermed by the constitutiomal requirements
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of equal protection of the laws and due process. The

Supreme Court has done move Cham consistemtly hold that
the Fourteemth Amendment prohibits State (or city) actiom
to enforce racial zoming ox racially vestrictive privace
covenants in howsing. It has also held that this anti~
diserimination rule expresses the public poliecy of the

United States and is applicable to the action of Federal
as well as state agencies.” Reference is made to Huxd

v. Hodge, gupxrs, at 34-36. In thet case, in holding that
@ federal cowt could not lend its aid te the emforcement
of a private racially-restrictive covenant, the Supreme

agreements would be violative of that peliecy, it
' 48 the obligation of courts to refrain from such
exertions of judicial power.’



Since enforcement of a racially restrictive covemant by

a state court violated the Fourteemth imendment (Shelley
v. Sxaemer, suprs), the Court stated that it is mot com~
sistent with the public policy of the United States to
permit federal courts in the Natiomn's Capitel to exercise
general equitsble powers to compel actiom denied the state
courts where such action has been held to be viclative of
the guaranty of the equal protection of the laws” (p. 35).
The doctrine of Huxd v. Hodge is presumably thought by the
Civil Rights Commission and the Civil Rights Divisiom to
furnish a valid basis for broad Executive action denying
federal housing assistence to public agencies and private
entities which utilize such assistamce im a vacially
discriminatory memmer. It would seem that the housing
agencies do not subseribe to this view.

Finally, the Civil Rights Commission and the Civil
Rights Division point to the Executive orders requiring
a nondiscrimination clause in govermment contracts as &
precedent for am Executive order im the housing area.



¢ L

We comclude, first, that R. 8. § 1978, 42 U.5.C.
§ 1982, may properly be cited as authoricy for the pro-~
posed Executive oxder. Secomd, we conclude that am
Executive order of the nature contemplated may be viewed
a5 a reasonable direction to the housing agencies as to
the exexcise of the rule-making power conferred upon
them by the housing statutes. It is also our view that
the refusal of Congress to ensct an amtidiscrimination
smendment to these statutes cammot properly be regaxded
as & limitatiom on the rule-making power im this respect.
We further comclude that the Executive orders requiring
& nondiscrimination clause in govermment comtracts are of
some value as precedents. We also conclude that there
are significant distinctioms between the present question
and the land-grant college problem. Finally, we comment
on the form and content of the proposed presideatial
action.
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THE SIGNIFICANCE OF R.5. §1978,
742 U.8.C. § 198

41 U.5.C. § 198. embodies the provisioms of R S. §1978
Sectiom 1978 is derived from § 1 of the first Civil Rights Aet

of 1866, 14 Stat., '7, the purpese of which was to implement
the provisions of the Thirteenth Amendmemt abolishing slavery.
Although the section became law before the adoption of the




This provision, aleng with an authorization to the President
to employ the land and naval in its emecution, was
specifically re-enacted in 18 o

The provision has remained law simce that time. The
authorization for the use of the armed £ : ., however, was
rquldbythcivﬂm.ﬁntofwsr

Y 1.

/8. 61, 39th Comg., lst Sess., a bill “to protset all
‘mhmmmm..hmuvum.u
furnish the means their vindication,” passed the Senate
on February -, 1 -}j bill was amended in the House
ﬂmym1{§;¢mmmum
amendments . As amended, it comtained the provisions of § 1,
Supra. On March /7, President Johmson returmed the bill teo
the Senate with his obi ..'y
:ﬂf#w\/”

» 88 13, 18, 16 fcat. 144.

mii ’
F”ﬁn (1957), 4. B.8.C. § 1993,

'F
4/1/2/ %m«mmummmm 39¢h Cong. ,
1.:3-: 13 (1865-66) .

l/[:{ﬁ/ Jml d the House of Representatives of the United
Comg., lst Sess. 396 (1865-66).

{jﬁﬂ# NtluSnauma:!?
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After some debate the Senate overvode the Presidential
veto by auu'g:lno!' 33 teo 15/.9,-#:&“0 followed its
ml/ The bill became law om April 9, 1866.

The spomsor of the biil, Semator Trumbull of Illineis,
wvas the chief spokesman during the debates. As Chairman of
the Judiciary Committee, he was called upon to explain the
bill and to justify it both practically and comstitutiomally.

he deseribed § 1 as "the basis of the whole
bill K'L;um on to peint out, "the very cbject of the
bill is te b Ijhﬂlmmhlaﬁ.m
and white m."y The Senator pointed ocut, "It is intended,
if this bill becomes law, to clothe the officers charged
ﬂﬁmw-ﬁ&dlmmmumu
.Huun'
The proponents of the bill never clearly defimed its
ts oppoments indicated that they viewed it as a
.g/ :
:n":u NIO

l.OIJmldmm supra, at 58,

X J/:crﬁpe{w part 1, 39th Comg., lst Sess. 474 (1366).
%zfﬁfﬂ %

ok FNI3
4713/ 1d., at 476.
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sweeping ban on all discriminstion. Semator Cowan objected,
‘mnhabulmm&nlmﬂddlluhﬂasyu
which create distinetions betwesn black men and white A
and at other times ged the fear that it would preveat
lmhthuhdlw-lwz:nhum
te both married women and minor children. “m
Saulsbury of Delaware emphasired the avgument 21"“““
infringe upom the reserved powers of the S , amnd
Semator Johnson added "there exists [inm the States] a power
ulmumummjmmam#, .

a powar not to legislate against their prejudices!’

Senator Williams coustrued the property provisions of the
bill as inval the laws prochibiting the sale of liquer
umm.gfumxmwum-—
tract clause extended to an invalidatiom of the miscegemation

/
omof&nmﬁmm.ﬁ Considered in their eatirety,

@mlﬁtm“ofthdhmotll.
Id., et 603.
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|{Soms of the provisioms of the Civil Rights Act were
’mumhm.zmmmmummu
Congress had no power to pass lawe for the protectiom of
findividuale against private action in which a State did met
participate. United States v. Haryis, 106 U.S. 6.9 (1882).
Two 1948 cases relied directly om R.S. § 1978 with
Tespact to racial discrimination fmvelved in the disposition
of real property. QOyame v. Califoraia, 33° U.5. 633 (1948);
Burd v. Hodge, 334 U.S. 24 (1948). In Oysma, involving
Japanese, tha diseriminatory eperation of the state aliem
land law upon citizems whose paremts were aliens imeligible
themselves to become citizens was held void, in part em the
basis of that section. The Court said (p. 646):
/ (?{W]e start with the propositiem that only tha
most exceptional circumstances cam oxcuse dis-
crimination on that basis ia the face of the
protection clause and a federal statute

equal
fR.5. § 1978] giving all citizens the right te
own land.”

In Hurd v. Hodge, supra, the Court held that R.S. § 1978 pro-
hibits fedaral courts from enforeing private racially ve-
strictive covenants.
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In the earlier case of Buchenan v. Warley, 245 U.5. 60
(1917) , che Supreme Court struck down a eity ordinance pre-~
scribing segregated residential aveas. Although relying
primavily upom the Fourteenth Amendment, the Court added
(. 79):

) O “These emactments [Civil Rights Acts of 1866
and 1870] did not

deal
of men, but with those fundamental rights in
property which it was intended to secure upon
x«m" terms to citizeas of every race and

Whether R.S. § 1978 was relevant in the case of a
mmicipal housing project financed by the Federal Govermment
was raised dut not passed upon in Heyward v. Public Housing
Aduinisteation, (14 F. 24 22: (C.A. D.C., 1954); "B F. d
689 (C.A. 5, 1956). Sinmce 1953, several cases have challemged
racial diserimination in public and publicly-assisted housing
projects. In Vanm v. Tc
113 P. Supp. 21¢ (D.C. K.D., Ohie, 1953), the court relied
upon R.5. § 1978 in part, in holding that Negroes could not
be excluded from a mumicipal housing project erected with the

aid of federal funds. In Jomes v. City of Hamtramek, 1:1 P.
Supp. 123 (D.C. E.D. Mich., 1954), the court reached a like
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result on the authority of the Yam case. In Detroit Housing
Comm'm v. Lewis, 2:6 P. 24 180 (C.A. €, 1955), it was suggested
that R.S. § 1978 was a valid basis for striking down the ex~
clusion of Negroes from a public housing project built with
federal aid.

The language and legislative history of R.§5. § 1978 show
that it was intended to have a wide reach im placing Wegre
citizens of the United States om an equal plane with raspect
to real preperty rights--all citizems were to have the same
vight as emjoyed by white citizens "to inherit, purchase,
laase, sell, hold, and convey resgl * % ¥ property.” It has
been broadly interpreted by the courts, particularly inm Hurd
v. Hodge, im ovder to accomplish its purpese. Ian Hurd the
Suprewe Court stated that the "expliecit language esployed
by Congress to affectuste its purposes leaves no doubt that
judicial enforcememt of the restrictive covenants by the
courts of the District of Columbia is prohibited by the Civil
Rights Act.” 334 U.S., at 33-34. Lower court cases have
cited R.5. § 1978, in holding that Negroes cammot be excluded
from public housing projects comstruected with federal funds.

nl‘-



In our opinion, R.8. § 1978 may be viewed as lending
support to the proposed actiom of the President. The
principle of Burd v. Hodge is that this statute and public
pelicy considevations preclude the Federal Covernment Ffrom
giving its aid to the enforcement of racially restrictive
covenants executed by private persoms. This principle has
bean regarded by FNA as authorizing it, as an agency of the
Federal Covermment, to refuse to extend credit facilities
to these who employ racially restwictive covenants, mewely
one means of discrimination against Negroes in housing. It
seems to us reasemsble to extend the prineciple to all forms
of discriminatiom practiced in commection with govermment
assisted bhousing, in ovder to accomplish the purpose of the
statute and the public pelicy of the United States. On the
analogy of Hurd v. Hedge, it would seem immaterial whether
the racial diserimination is practiced by private individuals
or pubiic agencies. R.S. § 1978 is egually reievant to beth
situations so long as an instrumeantality of the Federal
Covermment extends finmmeial aid teo private imdividuals or
public agencies, with kmowledge that this aid will be used
in a racially discriminatory mammer. Of coursa, as to publie
agencies, the cases cited sbove lemnd direct support to this
view.

w 1D o



\?}n.

/C vHR PRESIENT'S AUTHORITY VIEWED FRoM THE
STANDPOINT OF THE RULE-MAKING POWERS OF THE
HOUSING AGENCIZES

If che heads of the various housing agencies have rule-
méymMMmM!Mtw
assistance to be conditioned by an undertaking on the part
of the applicants not to follow racially discriminatory
practices in utilizing the assistance, we believe that the
President may properly direct those officers to exercise their
powers in this respect. The Emecutive orders regquiring the
inclusion of a nomndiscrimination clause in all govermment
contracts are precedents for a presidential divective to the
heads of Emecutive agemcies requiring them to take certain
action in che discharge of their duties. As pointed out in
the Beport by the Subcommittee of the Iresident's Committee on

the ordinary duties of officers prescribed by statute.”
In the various housing statutes Congress has conferred
rule-making I on the officials entrusted with their
Y %? it appears that the housing agencies have effectuated some
their basic policies by means other tham through the issuance
of formal rules and regulations, i.e., by ammouncements of poli-
cles, adoption of comtract terms amd the like. As used herein
the such means

term "rule-making,’ is intended to include all
of effectuating policy. .

-m-



aduinistration. The Housing and Home Finance Agency (MHFA)
was established by Reorganizatiom Plan No. 3, effective July
27, 1947, vo provide a single agency to supervise the principal
housing programs and functioms of the Federal Covermnmenmt. HHFA
is headed by an Administrator who is directly responsible for
general supervision and coordinacion of the comstituents of
the Agency and who has certain fumctions vested in him by the
various housing statutes. He has been givean the authority by
Congress to make “"such rules and regulatioms as may be
necessary to carry out his fumctions, powers, and duties.
12 U.8.C, § 170lc(a). HEFA has two constituent units--the
Commmity Facilities Administration (CFA) and the Urban
Renewal Administration (URA), and three comstituent agencies--
the Fedexal Nousing Administratiom (FHA), the Public Housing
Administration (PHA), and the Federal Natiomal Mortgage
Assocliation (FNMA). FNMA is operated like a corporatiom; it
has a Fresidemt and Board of Directors, of which the HIFA
Adainistrator is chairman. Bach of the othews is headed by
a Commisgioner. The heads of most of the constituent agencles
have been ewpressly given rule-making power as to the specific
programs they operate:

1. Under Title 1, § 2, of the Ratiomal Housing éct, 12

U.8.C. § 1703, relating to insurance programs, the Federal
19 -



Housing Commissioner is authorized "upon such terms and com-
ditions as he may prescribe” to imsure financial imstitutions
against loss on loans nade to finance alteratioms, repairs,
and improvements to existing structures, and the building

of small mew nom residential structures. He is also ‘authorized
and directed to make such rules and regulations as may be
necessary to carry out” the provisions of the title. Undex
§ 203(b) of Ticle 1I of the Natiomal Housing Act, 12 ¥U.5.C.
§ 1709, the Federal Housing Commissioner is authorized 'upen
such texms as the Commissioner may prescribe’ to make commit-
ments for mortgage insurance om one-to-four-family homes.

To be eligible for insurance a mortgage must comtain such
temms and provisions with vespect to insurance, repairs, pay-
ment of taxes, etc., "and other matters as the Commissioner
may in his discretion prescribe.” 12 U.5.C. § 1709(b)(7).
Under § 207 of Title LI, 12 U.8.C. § 1713, the Comaissioner
is authorized to insure mortgages on remtal projects of eight
or more units, and in cthis commection he “is authorized and
directed to meke such rules and regulations as may be necessary
to carry out the provisioms” of the title. 12 U.5.C. § 1715b,
Under § 220 of Title II of the Natiomal Housimg Act, 12 U.S5.C.
§ 1715k, the Commissioner is authorized to extend insurance to
assist in financing the rehabilitation of existing housing



and the replacement of slums in areas for which urban remewal
plans or urban redevelopment plans have been certified to FHA
by HHFA. Under § 701 of title VII of the NHatiomal Housing
Aet, 12 U.S.C, § 1747, the Commissioner is authorized "“upom
such terms and conditions as the Commissioner shall prescribe”
to insure investments im remtal housing for families of
moderate imcome; and under § 712, 12 U.8.C. § 1747k, he may
make such rules and regulations '"as may be necessary or
desirable to carry out the provisiomns' of that title.
Finally, wnder § 810 of Title ViIl, 12 U.5.C. § 1748b, he is
authorized to insure mortgages on remtal housing for persomnel
of the Armed Forces; in this conmeciion he is also “authorized
and divected to make such rules and regulations as may be
necessary to carry out the provisions' of that title. 12
U.8.C. § 1748f.

2. Under § 401 of Title IV of the Housing Act of 1950,
12 U.8.C, § 1749, the Commmity Facilities Commissiouer is
authorized to make loams to educational institutions of higher
learning to finance student and faculty housing and related
facilicies, and to make loans to hospitals for housing
facilities for student nurses and intermes. Under § 402, cthe
Commissioner, notwithstanding the provisioms of any other law,

may inter aslia, 'prescribe such rules and regilations as may
ﬂn-
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be necessary to carry out the purposes” of title IV. 1 U.S.C.
§ 174%a(e) .

3. Under the Housing Act of 1937, as amended, 1 U S.C.
§§ 1409, 1410-1411, the Public Housing Conmissioner may make
loans to State and local public housing agencies to assist in
the development, acquisition, or administration of low-rent
housing er slum-clearance projects by such agemcies (17 7.8.¢C.
§ 1409); mmmmmnnlmmm
agencies to assist in achieving and maintaining the low-rvemt
character of their housing projects; sltermatively, he may
make capital grants to such agemcies. (17 U.5.C. §§ 1410=-1411) .
The Public Housing Commiissionmer may "meke such rules and
regulations as he may find necessary to carry out his functions,
powers, and duties.” 1’ U.5.C. § l404a.

4. Under § 102 of the Housing Act of 1949, 4> U.S C.
§ 145, mmmmum«um
loams to local public agencies for the undertaking of urbam
renewal projects; under § 314 of the Housing Act of 1954,
4. U.8.C. § 1457a, he is authorized to make grants to public
bodies for developing, testing and reporting om new techniques
for preventing and elimimating slums and urban blight; and
‘under the Housing Act of 1956, to make gramts for relocation
paymants to persomns displaced by urban renewal projects amd



to prescribe rules and regulations respecting such payments,
42 U.8.C. § 1456. Apparently, mo express authority for rule-
making is provided by these statutes.

5. The Veluntary Home Mortgage Credit Frogram is
authorized by the provisions of Title VI of the Housing Act
of 1954, 12 U.S8.C. § 1750sa. It is operated by a Natiomal
Committee of which the Aduinistrator of HIFA is chairman.
Its purpose is to help ob.ain private mortgage credit for
FiA-insured and VA-guranteed loans in areas where there may
be a shortage of local capital for, or inadequate facilities
for access to, such loans. This sssistance is avallable to
minority groups in any area where fimancing for such housing
is mot available on texrms comparasble to those offered others.
See U.S. Covernment Organization Manual, 1960-1961, p. 438.
The Administrator is vested with the power, after comsultatiom
with the National Committee, to issue 'general rules and
procedures for the effective implementation” of the program.
12 U.8.C. § 1750Chh.

6. FMA, originally chartered in 1933, pursuant to Title
111 of the Hational Housing Act, 12 U.8.C. § 1716, was re-
chartered under the Housing Act of 1954, 12 U.S5.C. §§ 1701,
1716, and made a constituent agency of FHHA. Iits gemeval
policies are determined by its Boaxd of Dizectors, of which

w 23 -



the HEFA Administrator is chairmen. The Fresidemt of the
Associstion is the chief exscutive officer. Its gemexal
function is to provide a fimemcial facility for a secondary

the HIFA Administrator and the heads of HIFA's comstituent
units and agencies broad rule-making power. It may be con-
tended that the rule-making power is confined to carrying out
the purposes of the various housing acts, which do net
specifically deal with questions of racial diserimination in

housing. 7This, however, has mot beem the administrative
interpretation. Rather, the rule-making power has been
exercised with respect to some problems of racial diserimi-
nation in housing. Thus, following the decisions of the
Supreme Court in 1948 in Shelley v. Kxraemer and Hurd v. Hodge,
mmmm&uamw:muhhnlm
could lend its aid to the enforcement of racially-vestrictive
covenants, regulations were issued by the housing agencies to
deal with the subject as it arose im commection with federally-
assisted housing.

The Federal Housing Commissioner acted with respect to
mortgage insurance. It was provided by regulation (see

- 34 e
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24 CFR 203.19, 203.24, 203.29) that mortgages must contain
a covenant by the mortgager that umtil the mortgage was paid
he would not file for record any instrument impeosing a
restriction on the sale or occupamey of the property om the
basis of race, color, or crsed; that he must certify that he
would not execute any agresment, lease, or conveyamce imposing
any such vestriction upon the sale or occupancy of the property;
and the mortgagee had to establish that no vestriction upon
the sale or occupancy of the property om the basis of race,
coler, or creed had been filed of record subsequemt to
February 15, 1950. Similar regulations were issued with
rvespect to the ome-to-four-family dwelling program (24
CFR 221.29, 221.34, 221.40), the rental housing program (74
CFR 232.16) , and other programs. See 4 CFR :41.16, 743.19
243.23, 243.29, 290. .“ These regulatioms, however, do
not satisfactorily meet the problem. As stated by the Civil
Rights Commissiom in its veport (p. 463):
10 mntre the unenforeibility of racial restriective
covenants has uadoubtedly imereased Negro participation
in FHA's insurance programs by making availsble to them
additional existing housing, it has dome little in the
jéi"-r\:’§53 housing or of apartment units in suburban

\)\d( 22/ The Veterans Administration has a similar vegulatiom
promulgated im 1950.
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been comstructed in recent years around almost

T e e S

with an acknowledged policy of emcluding Negroes.™
The difficulty with the racial restrictive regulation is Chat
it does not prevent the borrower from refusing to desl with
Negroes; it mevely prevents him from emecucing a racially
restrictive covemant.

FHA has taken another step of imterest in this avea. It
refuses to insure loans for builders following discriminatory
practices in States that hsve emacted amti-discrimination
houging laws. It apparently has not issued sny express regu-
lations on the subject. As stated in the Commissioner's 1959
letter rveferved to in the imtroductory part of this memorandum,
“{t]lhis policy is disseminated to the public by means of an
informational sticker attached to all applications for FHA
mortgage imsurance in States which have passed anti~discrimi-
nation legislation.”

PHA has also adopted a "vacial equity formula.” (See
Report of the Civil Rights Coumission, pp. 474~475). This
policy was formally promulgated and included im 1951 in the
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Low-Rent Housing Memual es follows:

e AR D vy
—— sistance, must reflect equitable provision for

L L T

needs. "

According to the Report, supra, p. 475, while on its face this
formula is applicable to all sections and localities of the

country, in practice, FRA has applied it only in localities

that operate their low-rent housing om a 'separate but equal

basis” and only theve to protect Negro interests.

As the above shows, the housing agencies have themselves
regarded their rule-making powers as authorizing them as
agencies of the Federal Covernment to demy their aid to the
enforcement of racial covenants, a primciple laid dowm with
respect to a federal court in Huxd v. Hodge. This actiom was
presunsbly taken on the theory that both statute, (R.S. § 1978)
and the effectuation of the public policy of the United States
requived it. Ve see no reason why in the application of the
principle it must be regarded as confined to the three
measures which have already beem taken relating to racial
covenants, state amti-discrimination laws, and equitable oe-
cupancy by all races of public housing projecis. The adoption
of these policies does not wean that others sre not egually
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available, especially since the existing policies have
practices in commection with the several federal housing
programs. Ve do not think that the Executive branch must
awsit the enaciment of specific federal anti-discrimination
legislation or an adjudication by the Supreme Court that a
federal agency canmot lemd its aid toward the perpetuation
of vacial discrimination. Both R.S. § 1978 and the public
policy of the United States ave mot so circumscribed as to
warrant the belief that racial covenants alone are encompassed.
nwmmwmamnm
housing fields, the housing egemcies themselves must be
considered as viewing their rule-making powers in the area
as vesting them with broader autherity. We believe they are
corvect in so doing, and that they possess the pewer to take
whatever action is necessary to imsuve that the assistance
of the United States will not be extended to those who employ
it to the detriment of citizems on the basis of their race,
coloxr, or creed.

In determining the scope of aduninmistrative rule-making
power the standard is whether the agency rule is inconsistemt
with the statute or is in itself unveasonsble or inspprepriate.

- 28 ~



United States v. Morehead, 243 U.S. 607, 613614 (1917);
Boske v. Commingove, 177 U.S. 459, 470 (1900); and see the
Attorney Gemeral's opinion of July 2, 1959, om the rule~
making power of the Secretary of Labor, 41 Op. Atty. Gen.
No. 76, p. 6. Moreover, the fact that the agemey statute
does not contain either an express or necessarily implied
delegation of power to the agemcy to deal with the subject
of a particular yule is not sufficlent to establish a lack
of power. It mey be found in the legisistive grant to the
agency of genmeral rule-making power. Americam Trucking
Associations v. United States, 344 U.S. 298, 309-312 (1953);
41 Op. Atty. Gem. No. 74, id; 41 Op. Atty. Gea. No. 41
(November 29, 1957). Viewed in the light of these standards,
it can havdly be sadd that it would be beyond the rule-making
- powers conferred upon the housing agencies for them to deal
effectively and fully with guestions of racial discrimination.
Finally, in comsidering the scope of the rule-making
power of the housing agencies in the area of racial discrimi-
nation, weight must be given to the fact that Congress has
had notice for ten years of the restrictive covenant regu~
lations promulgated by the agencies and has not challenged
the authority of the agencies to act in this vegard. In this
-39 -
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posture Congress may reascnably be regarded as having accepted

as valid the authority of the housing egencies to act in the
field of vacial discriminacion. And, as is shown below, the

vejection of anti-discriminacion amendments by Congress should
not properly be viewed as limiting this authoricy.
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1,
/ THE SIGNIFICANCE OF THE REFUSAL TO ENACT
7Am-umnw PROVISIONS IN HOUSING TION

mmm-umzmmwum
form or another to deal with the problems of racial diserimina-
tion in the national housing program have been introduced om
the floor of the Congress and have failed of passage. Imn this
posture, consideration must be given to the circumstances sur-
rounding the congressional asction, or more properly, inactiom,
in order to determine its relevance to the question of Executive
bramch authority to deal with the subject.

1. Om April 21, 1949, Semator Bricker of Ohioc proposed an
amendment to the then pending Natiocmal Housing Act of 1949,
which vead as follows (95 Comg. Rec. 4849):

/& "In recognition of the fact that public
policy requires equality of treatmemt of all
people and prohibits discrimimstion or seg-
regation on account of race, color, creed,
national origin, or ancestry im regard te
7um:mh-1mumhq

low-rent housing project imitiated after
March 1, 1949, ghall provide that the housiag

j.fr:ﬁ FN D
, 1st Sess. (1949); 83rd Cong., lst Sess.
'(1’953), aau (:ong., 2d Sess. (1954).
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project to which the contract refers shall be
operated without discrimination or segregatiom.

Any persom who in the management or operation
of such housing discriminates or attempts to

discriminate against any person, family, or
group of people on account of race, creed, or
color shall be guilty of a violatiom of this
section and shall be punished by a fine of net
more than 51,000 er imprisomment for not more
than 1 year, or both such fine and imprisomment.
Any citizen or orgamization may enjoin the
violation of this section in any court, State

or Federal, of competemnt jurisdiction.”

Senator Douglas f Illinois opposed the amendment, stating
that its purpose was to aliemate the votes of some 25 to 30
Southern Senators who would be compelled to oppose the entire
housing bill should it contain an snti-discrimination amendment.
He said (Id., 4851):

/() "unat would happen if we voted for and

every Member presemt in this Chamber knows that
to be & fact, and knows why it is so. But it
needs to be made plain teo the people of the

country.
/O "In the first place, it would compel vir-

7 defeat the whole housing bill itself. I think



no housing all, they will choose no housing.
::::y. deplore their feelings, as I persomally do,
t us

—’7 mmhtmdmunhtum

In the course of debate, it was pointed out that various
Negro groups were opposed to the Bricker amendment because
they believed it was designed to impede the passage of amy
public housing bill (Id., 4853). However, the NAACP supported
the amendment on the ground that "We would rather go dowa
fighting here and now and not have any housing, than to com-
promise in this fashion." (Id. 4854, 4857)

On the gquestion of the implication to be drawn from
failure to pass the anti-discrimination amendment, the follow-
ing exchange took place (Id., 4855-4856):

which I think, is rather far reaching. Assuming
the pending amendment comes to a vote and is re-
jected, will not its rejection be at least an

> 38 «
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implication, if not a direct indication, that the
Senate of the United States condones and
implication or inferemce can be drawn. I do not

It is simply that we who oppose this amemdment place
the cause of exi as

/"'?*)”!k, DOUGLAS. That is the reason I rose today

. Some persons have been telephoning me all
, saying, 'Do not speak on this issue, because
11 be

)

I
{
g
:
|
:
¢
:
5
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In addition to Semator Douglas, Senators Taylor and Morse
explained the practical political reasoms for their opposi-
tion to the amendment (Id., 4857-4858).

/Ihmnsh!utodlvyawuof&9un 4.,
4860).—‘&',

The debate in the House of Vves on an
analogous anti-diserimination P‘/zw by Repre-
sentative Marcantomio that year was along the same lines
(Id., 8656-8658), the measure being defeated by a vote of

173 ro 122 (1d., 8658).
—H= mfﬂ?

f §

\%L{/za/ Senator Bricker immediately offered another amendment
Tdentical with the defeated measure but omittifig the word
"segregation” and leaving only a prohibition against "dis-
cﬂntnatlm."-l_g., at 4861. This was defeated 46 to 32.

" Ibid.
%ﬁ\{/ “See. 503. Prohibition against discriminatiom: Ne
/- possessing all other qualifications which are or may

be prescribed by law shall be disqualified for admission,

% - vemtal, or temancy through discrimination by segregatiom or
;_Mgbothcnd.u, in any housing developed under this act, by reason
F of the race, color, creed, or natiomal origin of the person

otherwise qualified; and any officer or other person charged
with any duty in the admission, remtal, or temancy of projects
provided for under this act who shall exclude or discriminate
against any citizen for the cause aforesaid shzll, on conviction
thereof, be deemed guilty of a misdemeanor and be fined not meore
than $5,000.

"Every contract or commitment entered inte by the Govern-
ment or any agency or instrumentality thereof as authorized
herein with regard te any housing provided for in this act shall
contain a provision prohibiting discrimination by reasom of
race, color, ereed, or national origin, end shall caerry a
warning of the pemalty of this act for vielatioca thereof.”

-3 -
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2. In February 1953, Representative Roosevelt of New
York introduced an amendment to Section 2(a) of the National

Housing Act to provide that:

/L/ any insurance which may hereafter be granted
mm-:unm1hnd:ummm,
advances of credit and obligations purchased, in

comnection with which the lenders, borrowers, ovimers,
obligors and obligees have first undertaken in
v_) writing that lettings, rentals, leases, uses,

occupancies,

cluding land and buildings, Mlhhnnyu—
stricted or limited to persons on account of race,
color, creed or place of origin.”

Opposing the amendment, Representative Wolcott stated
(99 Cong. Rec. 1429):

That

upon. It cannot be legis
f\ iom
the

be it financial or otherwise. m.huﬂ:th
place to put in an antidiscrimination provision,
m.ulh\nuu it follows, ipsc facto,

hat if a mx.mumuuw So
nwnld t attempt to tell a2 bank whether they
would er mum-koalmmdhuotn

-36-
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J’m'o race or color or veligious belief.,
L/hm:m,mbnm-muekpmm

/O “Wr. McDONGUGH. Would not the gentlemen
agree that ia the absence of any such language,
the bill is wmore liberal tham if the language
were placed ia Chere?

/Ollr WOLCOTT. I would think so. As far
as I know, there has not been any discrimination

in this progrem by say bank or lending iastitu-
tion, Surely thexre has been any discrimina~

not

tion on the part of the FHA in liwmiting the in-

surance or discriminating against evea lending

institutions, to say nothing about the individual.

Represeatative Powell denied that the amendment comnsti-
tuted ‘piecemeal legislation” inappropriaste for dealing with
& larger problem, and supported it in general terms. Ibid.
The amendment was defeated by @ vote of 49 to 16.

3. Oace again, im April of 1954, as anti-discrimination
amendment to a housing bill was proposed. Representative Powell
offered the following amendment (100 Cong. Rec. 4487):

/U°mmmmuhmm1.m

the several titles of this aset are not to be

conditioned or limited in any way on account

of race, religion, or national origin of the

builders, lenders, rentexrs, buyers, or families

to be bemefited.’

He ssserted that the program was currently being administereda
in a discriminatory mamner {(Ibid.):

“ 37 ~
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IO “The way the 2¢t is now set up it is not

administered fairly. This is a confession that

we have received from previous administraters

and from the new one."

Representative Javits offered a substitute amendment,
which he believed would accomplish the purpese of the Powell
amendment in a different manner., His amendment read as follows
(1d., 4487):

IO "The Federal Housing Commigsioner shall

make such rules and regulations in commection

with his functions under the National Housing

Act as may be necessary to cause the issuance

of commitments for mortgage insurance under

the titles of the act to give te con~

sideration to the housing needs of winority

groups without discrimination or segregation

not now adequately supplied by new or sound
or reconditioned existing housing.”

He claimed that "[m]inority groups are not being adequately
housed and the fault is lack of mortgage momey." (Ibid.)
Representative Powell supported the Javits amendment on the
floor of the House, as did Representatives Multer and Pelly.
Both proposals were defeated (Id., 4488 ./“,
During the course of Senate consideration of the 1954
A&mm Maybank of South Carolina viewed racial

The Powell amendment -- 113 to 74; The Javits amendment -
TIOtoS?



diserimination in housing in a somewhat unique manner. He pro-
posed an amendment which would have terminated zll public housing
after 1954 on the ground that refusal of the Supreme Court
te review a lower court ﬂlmtwmhm
in a public housing project by mumicipel ordinance violated the
Fourteenth Amendment, amounted to judicial outlawing of the
"separate but equal doctrime” in public housing. 100 Cong. Rec.
7618.

It does oot seem appropriate to conclude from the circum-
stances attending the defeat of the 1949 anti-diserimination
amendwent that Congress thereby intended to deprive the housing
agency of discretion to deal with questions as the amendment
would have directed. The Housing Act of 1948 (62 Stat. 1283)
had already conferred general rule-making powers to be exercised
in the discretion of the Administrator of the HHFA (12 U.S.C.

§ 170ic(a)). The 1949 amendment merely would have had the
effect of directing the manner im which that discretion should
be used. The defeat of the amendwent in the comntext of the com-

plex %mllmmmmzﬁeamumuw

) 27/ Banks v. , 120 cal.App. 2d 1, 260 P.2d
9 (1953), cert. . .S, 976 (1954).
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as fettering the exercise of the earlier existing rule-making
power,

The 1953 rejection of Representative Roosevelt's amend-
ment relating to FHA-financed housing is similarly inconclusive.
There existed uncertainty regarding the effectiveness of his
approach and its need outgide of New York. The absence of
any extended floor debate in connection with the rejection
of anti-diserimination housing amendments in 1954 makes it
difficult to ascertain the reasomns therefor. Further, the
rule-making power had been exercised in this area prior to
1953 by the adoption of the restrictive covenant policy.

It is plain that the rejection by Congress of legislation
cannot be viewed as equivalent to the enactment of legislation
of an Wt. tenor. In United States v. Southeastern Under-
writers Associatiom, 322 U.S. 533 (1944), the Court considered
the question whether the insurance business was exempted from
the Sherman Act of 1890, It was argued that weight must be
accorded the fact that seversl times Congress had refused to
pass legislation regulating the insurance business. Mr. Justice
Black, speaking for the Court, stated (pp. 560-561):

[ O "The most that can be said of all this
Mémomiduodtopthnhtmnn

-w-



in its amendments to the Act an express state-
ment that the Act covered insurance. From the
begimning Congress has used language broad
enough teo include a2ll businesses, and never
has amended the Act to define these businesses
with particularity. And the fact that several
Congresses since 1890 have failed to emasct pro-
posed legislation providing for more or less
comprehensive federal regulation of insurance
does not even remotely suggest that any

| has held the view that insurance alome, of all
businesses, should be permitted to enter into
mmmmﬁhm“
| petition by coercive end intimidatory practices."”

In Youngstown Sheet & Tube Co. v. Sawyer, 343 U.8. 579

(1952), the Court struck down presidential seizure of the

nation's steel mills in the absence of statutory or consti-
tutional authority fer such action, on the ground, among eothers,
that not only was the seizure techmique to resolve labor disputes
unauthorized by Congress, but that “prior te this controversy,
Congress had refused to adopt that methed of settling labor
disputes” (p. 586), and had selected another altermative method.

Youngstown is distinguishable. In contrast to Youngstown, Com-
gress has here refused to deal at all in the housing statutes




with the problem of racial discriminatiom; it did not, however,
as in Youngstown, select another competing methed for dealing
with the problem. Rather, the circumstances present here are
.mmwmﬂmmnm,'m. v. Walliag, 324 U.S.
244 (1944). There the Adwinistrator of the Wage and Hour
Pivision of the Department of Labor by order prohibited in-

- dustrial homewerk as a necessary means of meking effective

a ninimum wage order for the embroideries industry. This
order was challenged on the ground, ameng others, that Congress
had failed to adopt in the original act (the Fair Labor Standards
Act of 1938) a sectiom expressly including homework among other
specified practices which the Administrator was authorized to
restrict or prohibit. Justice Rutledge, writing for the Court,
said (p. 263):
) () "* % * It is mere negative inference drawm from

the bare fact that the illustrative paremthetical

clause [dealing with homework] was omitted from

the final conference draft which became the Act.

Yothing in the committee or conference reports or

in the debates indicates & purpose to put homework,
or the other practices emmerated at one time or

another within the parentheses, beyond the purview
of the Act or of the Administrator's power wherever
cthese practices are shown to prevemt achievement of
the statute's ends.”
In addition, the effect of the failure of Congress to pass
amendments authorizing the homework restrictions in subsequent

- 42 -
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years was also uxged on the Court as a basis for the invalid-
ity of the Administrator's order. As to this argument, Justice
Rutledge staced (p. 265):

/C 4 @ » % Congress® failure in 1939 and 1940 to

adopt an amendment proposed by the Administrator to
—— @uthorize explicitly prohibition of howmework camnot

operate retroactively, as is urged, to give the

statute enacted in 1936 a different meaning from

what it them acquivred.”

Thus, it would appear that congressional failure specifically
to adopt directions concerning the details of administratiom
of a broad statute is not to be comstrued as precluding the
adoption by the agency under suthority which it alveady
possesses of policies which Congress merely failed to make
compulsory.

In a lower State court case (Qing v. Horgeam, 3 Race Rel.
Rep. 693 (Superior Court, Cal., 1958)) it was held that real
estate agents and builders of housing being sold under mortgage
insurance granted by FHA and VA were civilly lisble to a Negro
to whom they refused to sell a house on the basis of his race.
in so doing, the Court rejected the argument that under the
Mﬂhmiust“ndunusmnﬂm:éfm-
discrimination because Congress had in fact refused to emact

Such a provision; the court stated (3 Race Rel. Rep., at 698):
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/ O "1f it be objected that Congress refused te
so ordain, it must be replied that Congress could
not ordain otherwise--the law does net permit it
to differentiate between races, and whether it ex-

Congress must have intended the supplying of housing
for all citizems, not just Caucasians--and on an
equal, not a segregated basis. If the courts were
to hold otherwise and accord to builders and realtors
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1O
THE EXECUTIVE ORDER RELATING TO RACIAL
DISCRIMINATION BY GOVERMMENT CONTRACTORS

AS A FRECEDENL

In Executive Order No. 10479 of August 13, 1933,
establishing the Govermment Comtracts Committee, Fresideamt
Eisenhower declared the policy of the Federal Government
“to promote equal employmeat opportumity for all qualified
persons employed or seeking employment on Government con=
txacts because such persoms are entitled to fair and
equitable trestment in all aspects of employment on work
paid for from public funds.’ This ovder reaffirmed exist~
ing Executive orders that ‘require the Govermnment contract~
ing agencies to include in their comtracts a provision
obligating the Government comtractor not to discriminate
against any employee or applicant for employment because
of race, creed, or color.” See also ixecutive Order Ne.
10557 of September 3, 1954, amending the contract provisiom.

Both the Commission om Civil Rights im its 1959 Repert
(p. 457) and the Civil Rights Pivision in its memorandum of
April 1960 (p. 23), refer, without supporting argument, tod
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these Executive orders as a legal basis for a similar ovder
in the housing field. An examination of the Department's
files (File No. 144-01-13, Sectiom 1 B) discloses a letter
dated October 22, 1953, from Deputy Attormey Gemeral Rogers
to the Executive Director of the FPresident's Committee om
Govermment Contracts tramsmitting a 'Report by Subcommittes
on Revision of the Contract Clause om the Fower of the
President to Require the Inclusion in Govermment Contracts
of the Nondiscrimination-in-Employment Provision,' dated
Octobex 19, 1953. It appears that this report was prepared
by this Office and adopted by the President’s Committee on
October 29, 1953, The report of the Subcosmittee was signed
by its wembers, imcluding its Cheirwmsn, the Deputy Attormey
General. Apparently it was wot released or published by
the Committee. A copy of the report is attached. For com~
venience, a4 sumary description follows:

(a) The history of nondiscrimination clauses in Govern-
ment contracts goes back to 1941. Section 1 of Executive
Oxdexr No. 9340 of May 27, 1943, which recomnstituted the
Fair Suployment Practices Committee (FEPC), directed the



inclusion of such a provision in all Government comtracts.
Subsequent Executive orders were directed to specified
agencies im 1951 (Departments of Defemse, Commerce, Agri-
culture, and the Interior; the Atomic Lnergy Commission,
Government Printing Office, Gemeral Services Administration,
and Federal Civil Defemse Administrationm).

(b) The provision is sustainsble "wnder the discretion-
ary authority vested by Congress in the executive, and the
discretionary suthority imheremt in the executive in the
absence of congressional prohibition, to determine the pro-
visions of the contracts imto which the government emters
and to enforce them”, The actiom of Presidents Hobsevelt,
Iruman, and Eisenhower in the area 'is in keeping with the
national policy for the fullest utilization of available
manpower, and against racial and religious discrimination
as expressed in the Constitution, lawc, and judicial de-
cisions; and the action takem has been approved and
ratified by the Comgress.”

(c) The provision is supported by the opinien of the
Supreme Court in Perkins v. Lukens Steel Co., 310 u.s. 113
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(1940), which sustained the power of Comgress in the Public
Contracts Act to direct the Secretary of Labor to determine
the prevailing minimes wage to be paid employees of Govern-
ment contractors engaged in cthe manufacture or furnishing
of materials covered by a Govermment comtract. The Court
observed that “[L]ike private individuals and business, the
Govermment enjoys the wmrestricted power * * % go fix the
terms and conditions upon wihich it will make needed pur-~
chases” (p. 127), and that the Act did "not represeat an
exercise by Congress of regulatory power over private
business or employment” (p. 128). The First Var Powers
Act of 1941 appears to furnish statutory support for the
wondiscrimination clause. In 1953, in extending the pro-
visions of that act, the House Judiciary Cosmittee referred
with approval to the delegation by the Presidemt, through
Executive orders, of the powers conferred upom him by the
Act, each of which orders comtained the nondiscrimination
clause.

(d) Further statutory support is to be found in the
Defense Production Act of 1950 and the amendments thereto



smouncing a4 sational policy of "expansion of productive
facilities beyond the levels needed to mest the civiliam
demand." The act authorized the Fresident o make such
rules, vegulations, and orders as he deemed necessary ox
sppropriate co carry out its provisions. The elimination
of discrimination in esployment could be properly regarded
by the President as necesgsary for the expansion of pro-
ductive facilities.

(e) Additionsl statutory authority is found in the
Federal Property éct of 1949, which conferred “upom the
President and Che heads of the contracting agemcies of
the govermment broad discretiom im the fixiang of contract
terms and the determination of who are vesponsible bidders
and contractors. '

(£) Comgress had in effect retified, or at least
acquiesced in, mwmngmmm-
astion ¢cleuse in Government CONLIacts.

(8) Apaxrt from statutory suppert, it is esteblished
that the right to equal trestment bafore the lew “is basic
to the free, democratic way of life estsblished and pro-
tected by the Coustitutiom of the United States.” This
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doctrine embraces an axertiom of govermmenta! power of a
racially diseriminatory nature. In Steele v. Louisville
and Neshwille R. Co., 5 3 U.8. 19 (1944), it was held
that a private associatiom, a laber union, which has beem
given power by Comgress to bargain for a craft had "a
constitutional duty” to izs fumctions without

28/

discriminating against " Numevous other cases

L]//’V::Ef Aam%m?th le case does mot support

propesition. The Court not reach the comstitutiemal
question prasemted by the petitiomer. See 3 1 U.8 , at 198~
199. The holding of the Court was limited te the comstrue~
tion of the statute: "% % % we think that Congress, im
énacting the Railway Labor Act snd authoricing a
chosen by a majerity of a eraft, to represent the
not intend to confer plemary power upon the
fice, for the bemefit of its wmembers, vights
of the craft, without imposing em it
ninority.” (p. 199). "We hold that
to which we have referved, read in the light of

5? i
il
it
?&lgé‘
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e
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if

gaining representative to make such discriminat
(pp. Hi~03). It was Mr. Justice Murphy
curring epiunien (pp. 08~ 09), thought that the
tional issue should be sguarely faced; im his view
statute would be unconstitutional if imterpreted
racial ddserimination.

:
¥
d

It
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hold that private discriminatory conduct is vielative of
the comstitutional protectiom involved whem that comduct
is assisted or rendeved effective by am assertion of state
power. The fact that the public actiom operates omly inm-
divectly to support the discriminstion makes it no less

real and the subject of relief, Anti-Fsscisc Committes V.
MeGrath, 341 U.S. 123, 141 (1951). Nor, is it less real
or permissible, where, as im this case, it is the subject
of avoidance by amticipatory adminmistrative action.

(h) Since the right to be protected from racial dis~
crimination in employmeat is derived from the Constitutiom
and from statutes which contain no specific directioms to
the Presideat, he is not limited to any specified means in
accomplishing the constitutional objective. In xe Nesgle,
135 U.S. 1, 64 (1889); 22 Op. A.G. 13, 26 (L#98).

Ou the basis of the report, the statutory support for
the President's actioms in requiring a mondiscrimimation
clause in Government comtracts would appear to be somewhat
stronger than the support which can be enlisted for similar
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action of the President in the housing field. For example,
the termination of discrimination on government contracts
could be said to be directly related to the objective of
expanding productive facilities contained in the Defense
Product Act of 1950. It will also be moted that the 1953
action of the Presideant merely reaffirmed che inclusion of
& nondiscrimination clause in Government contracts and was
"ot & mew policy. It was a continuation of Executive policy
that had its begioning in 194l and which, according to the
report, had at least the tacit approval of Congress.

While R.5. § 1976 does furnish some support for the
action here under comsideratiom, there is mo other express
statutory authority which would support the action. Further,
only to the extent that it cam fairly be said that Congress
has acquiesced in the suthority heretofore exercised by the
housing agencies, begimning in 1950, to deal with preblems
of racial discrimination, is there & comparable history.
However, there is no history to back up Executive action
of the broad nature now contemplated.
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Io the extent that the comstitutional argument for
the Fresident’'s authority to demy Government comtracts
to those who make racial distinctions in employment prac-
tices is valid, it would seem equally to justify the
Fresident's awt hority to demy the benefits of federal
aid to those who use it im a racially discriminatory mammer.
in any event, it is also argusble that just as the Railway
Labor Act, as comstrued by cthe Supreme Court in the §Steele
case, footmote 28, gupra, did not permit it to be used to
diseriminate unfairly against minorities, the housing
statutes may be appropriately construed &s mot authorizing
thelir employment in a racially discriminstory way. Om
this basis the Fresidemt may properly dirvect the housing
agencies to aduminister the statutes to the end that the
federal aid authorized by Comgress will not be employed
to perpetuate, in the words of the Supreme Court, “irvelevant
“W"Wbﬂdurﬂ. 323 u.s.,

supxa, ac 203.
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The question has been raised as to the significance to
the present questiom of the failure of the Executive branch
to discontinue federal aid to state land-grant colleges main-
taining racially diseriminatory prectices im the admission
¢of students. The latter question was raised with this Depart-
ment by the Department of Health, Education, and Velfare in
July 1955. The matter was submitted in the form of a letter
to Mr. Renkin, then in charge of the Office of Legal Counsel,
from Assistant Secretary Roswell Perkins. The question put
mwmmmusxummml
Act of Mugust 30, 1890, 26 Stat. 417, 7 U.S.C. § 323, ,m-
sidered in the light of the uncomstitutionality of recial
segregation in public education, the Secretary of Health,
tducation, and Welfave was entitled to certify the grants

%LVE/M FNA
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State or Territory for the support and
of a college where a distinction of race
lor is made in the admission of studeats,
tablishment and maintenance of such col
for white colored s shall
& with the mmu
ived in such State or Terx
as hereinafter set forth
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tader date of Jamuary 26, 1956, Attormey Gemeral Srownell
transmitted to the Secvetary of Health, HZducation, and Welfave,
a memorandum prepared by this Office comcluding that he was
precluded from further certification of payments for the
benefit of land-gremt colleges following racially discximina-
tory admission prectices. The Attorney Gemeral stated that
he agreed with this conclusion. HEW then asked leave to
submit & memorsndum on the question which it had not there-
tofore done. Im April 1956, it submitted an 83-page memo-
randun eatitled “The Second Morrill Act and the Segregation

L NGO

Second Morrill Act suthorizes amnual appropriations
to each State and Territory for the more complete endowment
end maiatenance of agricultural and mechanical arts colleges
established by them in accordance with the provisions of the
First Morrill Act of July 2, 1862, 12 sStat. 503, 7 U.S.C.
§§ 301-308. These are the so-called land grant colleges.
The act further provides that on or before July 1 of each
year the Seevetary of Health, Education, and Welfare (to
vhom administration of the program had been tramsferred)
shall certify to the Secvetary of the Treasury as to each
State and Terrxitory whether it is entitled to receive its

1



Cases.” This memorandum took the position that, despite
the Segregation Cases, the provisioms of § 1 supra, re-
garding separate colleges for white and Negro studeats, were
constitutional. In assence, the argument was that the
Segregation Cases were limited to the comstitutiomality

of statutes dealing directly with the admission of studeats;
that “comstitutionsl rights of imdividuals are affected by
the denial of admission, and mot by a clause in a Federal
aid statute which expressly permits segregated colleges

to receive Federal funds, as well as other colleges.”

On the basis of this memorandum, and upon the personal
urging of the Secretary of Health, Zducation, and Welfare,
Attorney Gemeral Browmell agreed to withdraw his letter of
January 26, 1956, and the accowmpanying memorandum, pending
study of the HEV memorandum. This Office them undertook
such a study. Thereafter, a draft opinion for the Attormey
General was submitted to Mr. Rankin resffirming the original
pesition taken. This draft opinion expressed the view that,
although the Second Morrill Act did mot directly require or
permit racial diserimination, a serious constitutionmal issue
arose if it should be preseatly viewed as a continuing exer-
eise of governmental power sanctioning, through the device of
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federal aid, public school admission policies im violation
of the Comstitution. It was found unnecessary, however, to
reach the guestion of constitutionality. This was on the
theory that it was possible to construe the statute as ex-
pressing an intention on the part of Congress to permit
funds for separate colieges for white and Negro students
only so long as it was comstitutional for & State to maintaian
such colleges. Cf. Stesls v. Louisville & Neshville K. Co.,
323 U.S. 192 (1944), supra. The draft expressly stated

that the opinion was dirvected and limited to the particular
Morxill Act question and was not to be taken as deciding any
other question or as reflecting the views of the Attommey
General on any matters not presented by the particular lam-
guage of the Morrill Act. Mr. Remkin took office as Soliciter
General prior to completion of his review of the draft cpindoen.
A copy is attached.

Under date of April 16, 1957, Assistant Attorney Gemeral
¥, VWilson White, Mr. Rankin's successor, submitted to Attomrmey
General Browmell a recommended opinion concludimg, that until
Congress directed otherwise, HEW might continue to certify
the grants suthorized by the act om the same terms &6 ia the
past. This opimion took the positiom that, while no college
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supported by public funds could lawfully exclude studeats
on the basis of their race or ecolor, Congress did mot intend
that HEW as part of its certifying functions should determine
whether in fact a psrticular state, despite the absence of
any legal basis therefor, was attempting teo enforce racially
discriminatory admission policies inm its colleges. This, it
was said, was a2 judicisl matter to be determinad at the suit
of aggrieved studeats. The opinion did not deal with the
constitutional issues as such. Mr., Uhite, in transmitting
this recommended opinion to the Attorney General, stated that
in his view the position was comsistent with that of the
President on the problem of amendments ¢o the Adainistration
school aid bill--"in & nutshell, he [the President] said that
the problem of fimancial grants teo schools should not be
cowplicated by the desegregation question, which is hendled
elsevhere.” Attormey General Brownell took no action on the
opinion submitted by Mr. White. There are attached copies of
Mr., White's memorandus to the Attorney General and of the
recommended opinion.

When Attowrmey General Rogers teok office, he requested
Assistant Attormey Genmeral Wilkey, Mr. White's successor,
to examine the question of the Morwill Act as well as the
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similar nondiscrimination provisions of the Hill-Burton
Act and related statutes establishing programs for federal
assistance to the States in the construction of hospital
and wmedical facilities. In response to this request, Mr.
Wilkey transmitted to the Attormey Gemersl & staff memo-
randum of this Office dated February 2, 1959, a copy of vhich
is also attached. The memorandum pointed out that, despite
the invalidation of the separate but equal doctrine im the
field of public education, Congress had mevertheless in-
corporated provisions of that tenor in subsequent hospital
construction legislation. It was stated that this would
seem to weaken “the congressional intention"” argument of the
draft opinion that had been submitted to Mr. Rankin. It was
believed that "delicate consideratioms’ of a fundamental
character were involved in determining the uncomstitutiouality
of such provisions. It waes stated that the resolution of the
question from a constitutiomal standpoint was difficult and
the smswer uncertain. In this posture it was said that
probably "the safest course” was for the Attorney Genexal to
avold an expression of opinion Lf pessible. The Attormey
Genmeral has never issued any ruling, snd, so far as we koow,
HEV has continwed its past practices with vespect to the Second
Morrill Act and the hespital comstruction statutes.
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The failure of the Executive bramch to dirvect the dis-
continuing of Federal aid to land-grant colleges and to
hospital and medical facilities following racially-diserimi-
natory practices camnot be properly advanced as representing
an Executive determination of lack of power in the field of
housing. In the first place, no determination was made as
te whether the power existed in the former areas; the most
that can be said is that no definite comclusions were reached
on the matter. Secondly, theve is a plain and material dis~
tinction between the two situatioms. In the case of the land-
grant colleges and in the case of hospitals and medical
facilities, Comgress had specifically provided for the payment
of funds even if there existed racial discriminatiom on the part
of the beneficiaries. Moreover, as to hospitals and medical
facilities it had gone so far as to imcorporate such provisioms
even after the "separate but equal” doetrine had been ve-
pudiated by the Supreme Court im the field ef public educatiom,
and other courts, following the lead of the Supreme Court, had
extended the repudiation to a wide variety of public faeilities.
Finally, the housing statutes, umlike the statutes ilnvolved in
the land-grant college and the hospital situation, do mot
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Accordingly, it cannot be said that the question ia both
areas is to be governed by the same considerations and that
& determination in the one case wust control the other.
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Presidential action may take the form of am Executive
order, a proclamation, or a directive, depending on the
eircumstances. In this instance it is believed that an
Executive order would be best suited to accomplish the ob~-
jectives sought. Because of our lack of familiarity with
the practical problems involved in the administration of the
housing programs, we do not feel qualified to do more than
to offer temtative suggestions as to the details of any
Executive order that may be issued on the subject.

The Civil Rights Commission in its Report (p. 537)
states that the President should take direct action "in the
form of an Executive order on egquality of opportumity in
housing * * *, The order should apply to all federally as-
sisted housing, including housing constructed with the as-
sistance of Federal mortgage insurance or lsamn guaranty as
well as federally aided public housing and urban remewal
projects.” The Civil Rights Divisiom in its memorandum

(pp. 30-32) spells out the provisions of a proposed
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comments follow each item:

(1) The President should first ammounce that "in ac-
cordance with the Comstitution and the declared pelicy of
m-"wmmmmuum.o
as to insure equal opportunity for all persons to emjoy their
benefits "without discrimination based om race, color, religiom,
or matiomal origian.™ , )

Monmhm%ﬂﬂ&ﬁ.ﬂncd
the above, it seems to us that in the imitial recitations of
the order no reference should be made to the President's au-
thority. This should be inserted immediatsly preceding the
of the order. Wote should be takem in

proposed
wc:ubymmmm."mmm
AJC order " turn, is based upon a coubination of the provi-

mumwumammmma-

wqmmumquum-
ment and opportunity in the Armed Forces. See Executive order
10479, August 13, 1953; Executive Order 10308, December 5, 1951;

Executive Order 10557, September 3, 1954; Executive Order 9981,
July 26, 1948."

welfare and security of the nmationm require * * # the realization

‘ Reference is made to 42 U,s.C. § 1982, and 42 U.8.C.
V{ &41. hmhtm.mmmmd

5

a8 soon as feasible of the goal of a decent home and a suitable

~ living enviromment for every American family * % % "
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this commection of Executive Order No. 10479 of August 13,
1953 (3 C.F.R. (1953 Supp.) 97), establishing the Government
Contract Committee. DMoreover, it is not believed desirable
in the order itself to refer to amy specific statutory au~
thority. It should be sufficient in the circumstances to use
substantially the following language:
)O"m, THEREFORE, by virtue of the authority
vested in me by the Comstitution and statutes, and
as President of the United States, it is ordered as
follows: * % & "
Ve also recommend that the policy statememt preceding the
directory provisions should use more gemeral language alomg
the following lines:

IOmmunmm-.mt-:mm

or national origin should be terminated as rapidly
as possible; and
/Ommuhmpueydmmuadsmu

GCovernmment to promote by all appropriate meamns the
7tm«-o¢m¢hﬂm;n¢

7Wumdm.m&u.auﬂ,

{O’mm&snmm‘uhmcma
. policy of discrimination on accoumt of race, color,
creed, or national origin with respect te housing
programs assisted by the United States Covermnment; and
- 64 =



) (O "WHEREAS ia R, S. § 1978, 42 U.S.C. § 1982,
Congress has declared that all citizens of the
United States shall have the same right as is en~
joyed by white citizems to purchase, lease, sell,
hold, and convey real property:

) ™8ow, THEREPGRE, By virtue of the authority
vested in me by the Constitution and statutes,
and as President of the United States, it is ordered
as follows:

|Onge % # #,»

L%(z) The President should divect that measures should
be calén to prevent dlscriminstion by agencies of the Federal
Government, agencies of State and local governments operating
housing assisted by the Federal Governmenmt, and private per=
sons, corporations, and other ageacies in the housing industry
receiving asslstance from the Federal Government directly or
indirectly, whether in the form of subsidy, loamn, grant, mort-
gage insurance, or otharwise.

(3) The President shall direct each housing agemcy to
adopt appropriate regulatioms to carry ocut the non-discrimina-
tion policy.

(
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better expressed in sectiom 1 of the order im the following
{wt

/O"ml. The head of each agemcy of the

GCovermment adwinistering a housing program shall
( issue appropriate rules, regulatioms, and directives
/Zmdtmdﬂdlhllhud-rﬁuuﬂ:c
Govermment assistance directly or indirectly, and
whether in the form of subsidy, loan, grant, morte
gage insurance, guaranty, or otherwise, to aany public
agency, person, firm, or corporation which will atil-
ize such assistance in a mammer that will discriminate
against any persom on account of his race, color,
creed, or nationmal origin, Such rules, regulations,
and directives shall require every ageucy, persom,
‘muwu:-mum.m:a
| obtaining assistance or benefits, that it will mot
diseriminate agsinst any persom im the sale or remtal
of any housing which is the subject of the applica-
Vtion for assistance or benefits.”

L{(#) The President shall establish a Committee om Dis~
{mnm,uuwnfmadmm
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experts, and to include at least ome representative from
HHFA, from VA and from Justice,

(5) The Committee shall study the rules, procedures,
and practices of all housing agemcies, prepare an educational
program, and make periodic reports to the President.

(6) The Committee shall direct all Federal agemcies to
cooperate with the Committee and to furnish it with informa-
tion and assistance it may need.

MahmethWﬁtyumd
for a supervisory committee in this limited field. The housing
agencies can probably perform the tasks assigned to the com-
mittee, It may be desirable, however, to require the housing
agencies to submit their proposed regulations to the Attorney
Gemeral for review and approval and to require them to report
annually to the President on administration of the Executive
order.
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