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The extent te which Government, whether federal, state,
or local, may, consistently with the United States Constitution,
aid religious schools is a problem which, surprisimgly encugh, |
is a relatively new ome.

Prior to 1947 federal judicial conmcern with this field
was limited. The only case presented to the Supreme Court
invelving the expenditure of faderally-comtrolled funds to
veligious schools was (uick Bear v. Leupp, 210 U.S. 50 (1908),
which held merely that previsions in certain Indian sppropri-
ation scts prohibiting the use of public funds for the educatien
~ of Indians in sectarian scheols did mot prevent trust funds be-
longing to the Indiams and administered by the Federal Govern-
ment frem being used for such schools at their request and such
action did mot imvolve the prohibitions of the First Amendment.

It was only recamtly that State sction in this field was

subject to First Amendment limi . Im temrms the

WA/ For this reason the limited mmber of earlier cases touch-
ing upon State actiom affecting religious schools came wp in
the context of the question whether property rights were im-
paived without due process of law in violation of the Fourteeath
Amendment. See Pierce v. Soglety of 83 268 U.8. 510 (19:5),
uphoiding as & comstitutio
including parochial, scheools; Cochxam v. Board of Educatiom, 8
U.8. 370 (1930), holding that the use of State monays to provide
textbooks for school childrem, inciuding these attemding private
schools, whether sectarian or monsectariam, is not a tskimg of
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First Amendment provides that “Comgyess shall make no law
respecting an establishment of religion, or prohibiting the
free exereise thereof * * * . (Emphasis added.) By itself
this language is not a limitation om State sctiom, though
similar provisions exist in many State constitutioms. Im
1934, however, freedom of veligion as guaraamteed by the First
Amendument wes construed to be among the liberties protected
by the due process clause of the Fourteenth Amendment limiting
State sction. Hgmilton v. Bsgemts of the Usiversity of
Califormig, 293 V.S. 245. Later, im 1947, the now leading
case of Eversen v. Board of Educatiom, 330 U.5. 1, meds it
would effectuate “en estsblishment of religion” prohibited by
the First Amendment. mmdumumm
stendards of the Amendment. Under these standards what is
forbidden to a State is also forbidden to the federal govern-
ment, and what is forbiddem to the federal govermment is also
forbidden to a State. It is possible, however, that what the
federal government and the States may properly de without
to a particular State because of its own constitutional pro~
hibitiens.
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In Eversen, mmmnnummdm
vhere a local school district, as suthorized by state law, re-
mmmmh'm'mwﬂnm_ﬁm
transportation of their children to parochial schools, such
- aid did not viclate the 'establishment of religiom clause'
of the Firsc Amendmemt. It was followed in 1948 by MeCollum
, 333 U.S. 203. With only Mr. Justice
ment (as made spplicsble by the Fourteenth Amendment to the
state) forbade a public scheol program of “released time"
 mations were permitted by the Bosrd of Education to hold
classes in public school bulldings for students vho had
'-'mmM In 1952, mv.mmmn.s.m,;_
was decided. lyauhum-wtt,nm “released
u-“wmm«ma-mmmum
_mmmymmmmmmm

Manmmmswsm

Mumucu. mpmeyummm
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mumummz First, it was only in 1934
mmemmmrmmﬂmm
pertinent provisions of the First Amendment; second, despite
the existence of a number of federal educational programs in
mmy.ﬁ.jmmhhurdmumh-m
damu.amlm-umwmm

not ‘Been available sipee Massechusetts v. Mellen, 262 U.5.

“7.mmhm:2§ It should therefore be emphasized

that the questions discussed in this memorandum are probably
not open for judicial determination, unless adequate special
statutery provisions are enacted for this purpese.

The rule of the Mellon case imposes a particular re-
sponsibility both upon Congress and the Executive to stay
within the Constitution as expounded by the Supreme Court.
m.mmnhmcumtmupiﬁmmm.
it has left significant mjmm. i

) 1.

At the outset it is evident that resolution of the

constitutional problems of present comcern requires us to
‘deal with the interrelation of three constitutiomal lﬂmim.-
W‘W in the provisions of the First Amendment;

AT _
*&/' In Doremus v. Board of




an establishment of veligion"; meither may they pass smy lew
“prohibiting the free emercise thereof.” mmﬂm-
tutional limitation is found with respect to the Federal
Government in the due process clause of the Fifth imendment,
and, for the States, in the due process md equal protection
clsuses of the Fowrteeuth Amendment. These limitations pro-
m:mmm«.mmm
discriminstion in governmental programs. mmv.
Sharpe, 347 U.S. 497 (1954); Brows v. Boaxd of

347 B.8. 483 (1954).

In memy insCences these three constitutiomal limitations
mnmwnmumm-cm
action. For example, a government program of compulsery
_mmawmmm
m,m.-wam-mm-uwmu
mmmmm m-n-pu.cm
of educational graats to veturning war vetevens for their
 comatitucisnsily sneluded frem ite benefite applicants who




wished to attend sectarian institutions. This would probably
be regarded a classification so wmrelated to the expressed
public purpose of readjustment of soldiers to civilian life
uteaﬂmddmpmsm:um.

_ Mh&mwm-mawd
public purpose (see Brown v. _ supra at 493)
and accordingly that the Federal Government or a State may use
public funds for that purpese. In addition, to that end States
with respect to education under their contrel may also compel
children, within Suainasdis limits of age and maturity, to

attend schools. Moreover, they may set reasonable standards
- for education. At the same time, there seems little doubt
that Government may mot use its asuthority in the field of
education in order to imstruct children in religion gemerally
or in any specific religion. This would violate the Establish-
ment of Religiom Clause of the First Amendment. Nor may
Government, without interfering with the religious freedem
wmnmmuwmmmmdm.
mmmummumnpbmmummu
education by private institutions meeting the standards pre-
scribed by law for the public school. See Pierce v. Seciety
of Sistexs, supra. And in amy educational program in which
public funds are expended there must be equal treatment for
w i »



all childven; that is, & State may not classify children on
the basis of their veligion, race, or similar irrelevast
considerations, without vielating equal protection emd due
process reguirements.

it is alse evident that these constitutiomal limitations
st be interpreted im the light of specific factuwal situ-
ations. mhmwummm'ﬂ-
& potentiel conflict among them. The most sigaificent of
these conditions is thet to a substantial extent educatiom
n&tlnnlﬂdl,“«nmmd-m.u
being carried out by schools which tesch according to par-
mmﬁm'm.nﬂ-ﬁc&imﬂnm
fying secular educational standards established by the State.
- This is a form of education which the State cammot comsti~
tutionally prohibic. It is settled that individuals have a
constitutional right to a religiows education. At the same
stitutionally vequire & ctudent to sttend: There is s com-
stitutional right to freedom of veligion or ue veligion.



The difficult problem is posed by the dual comstitutional
mandate, that the State must recognize these schools as part
of its educational system for purposes of compulsory attendance
laws, but that it cammot support them in ways that would con~
stitute an "establishment of religion.”

The problem is accentusted by the fact that American
society is ome in which religion touches much of everyday
life. It is a society in which customs, pneum. morals,
and ceremonies have been importantly influenced by religion.
Granting the importance of the primciples contained in the
First Amendment, it is clear that they camnot always be
sbsolutes. The problem {s to draw a line between what is
mzmmmumumumkmuummmﬂ
constitutional principles. Since this must be done in the
society in which we actually live--a society in which aspects
of religion ave inextricsbly entwined with kmowledge and
culture-~history and experience may be sounder guides to
locating Jefferson's "wall of separation between Church and
State” than abstract logie. |

ivu&.gﬁrnwmmsmmmn#
tutionally permit teaching of religion in public schools
illustrates some of the difficuities. Examples of efforts
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to draw the line between comstitutiomally permissidle and
as readings from the Bible, prayexs, and celebrations of
its logical extrems would make education virtuslly impossible.
listory is replete with veligious idess, principles, snd ex-
perience. Furthermore, it is veadily spparent that what
would regard as religious instruction. The coutent of re-
liglous belief is largely the prerogative of religlous groups
to dafing, though they differ amomg themsslves o8 to what is
included. The conteat of educstiom is fer public suthorities
to define. Where definitions overiep difficulties arise.

It would be footless to demy that drawing the line be-
'mmmumuamm in
the fverson case itself, although the Court was umanimously
of the view that the Gstisblishmemt of keliglon Clause forbade
a State from weing public funds for sectarism education, it
nevertheless divided by the closest margin (5-4) om whether
State reimbursement of parents for fares paid for public
transportation te a sectarism school comstituted a prohibited



use. M,hmudifﬂnult 1tmb¢tvfmmum in
marginal situations, this cammot properly be used teo aveid

- constitutienal preseriptioms. There are clear cases as well
as diffieult omes. _ '

To sumarize, the broad principles are clear emough in
the light of recent decisions. The Fivst Amendment does mot
require Govermment to be hestile to religion, mor does it
permit govermmental discrimination against religious ac-
tivities. The objective is meutrality, however difficult it

may be to be meutral or to determine what meutrality requires

in relation to particular factual s;mz:im. Zorach re-
affirms that the State may not actively support a religious
organization. On the other hand, it may, and perhaps under
some circumstances must, temper its s requirements if
religious observances comflict with ..'.f There is the
consistent emphasis in the cases that public funds may mot
be used to fimamce religion and that public property may not
be used to assist it, Yet, the decisions warn that a person

" may not be denied general public bemefits on religlous grounds,
without violating the First Amemdment and the due process amnd

q%h'} protection clauses of the Fifth and Fourteemth.

See, for example, the flag salute case, Boarc
v. mawus 6&_(1943).
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As earlier woted, prior to the decision in Eversom, the
Supreme Court had little occasion to censider the probleam of
governmental aid teo religious schools. The right te attemnd
such schools was clearly established im the 1920's. See
mv-mmmmmv-
 Hebzasks, 262 U.S. 390 (1923); Esxisgton v. Tekushige,
273 U.5. 284 (1927). The Quick Besx case, supra, had dealt
with the wnique problem of the use of Indien trust funds.
The Cochran case, gupra, hed been decided before it had

of the First Amendment cperated upom the states by v.

umummuhmj
As indicated above, the comtroversy im the Lversom case

to a New Jersey statute, This resolution suthorized re-

imbursement to paremts of expenditures for tramsportatiom
qwmumumm-nm

R EEoe iy b ponidet iy &
mwuuu may be provided by a
State to parochial school studemts. The crucial guestiom
today is the Estsblishment Clawse neither raised mor dis-
cussed in that case.
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buses operated by the publiec tramsportstiss systes. A tax~
payer filed suit challenging this sctiom of the school board.
the Fourteenth Amendwent embodied the “establishment of
religion” prohibition contained in the First Amendment. Five
Justices found that the statute imvolved did met coustitute
& "law respecting an establishment of religion.” It should
be emphasised that all mine Justices agreed that the clause
prohibited govermmental aié to religion. The dissgresment
turned, rather, upom whether the bemefit was comferrved upen

The most extensive discussionm appears in the dissenting
opinton of Mr. Justice Rutledge. On the basis of his
evalustion of the historical materials and his view of the
objectives of Madison and Jefferson, leading proponents of
the Amendment, he stated that--

/O "ihe Amendment's purpose was mot te strike

merely st the official esteblishment of a sinmgle

sect, ereed or veligion, outlawing only a formal

relation such as had prevailed in England
some of the colonies. Necessarily it was
root all such velationships, But the cbject was
broader than separating church and state in this
narrow sense, It was to creste & complete and
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forbidding every form of public ald or suppoxt
75-::&1_!#:-. in proof the imendment's wordiag

and history unice with this Court's consistent

utterances vhenever sttemtiom has been fixed

directly upon the question.” 330 U.5. at 31-32.
hMMMNMMWH&h
used to give support to religious training or belief and
that “transportetion, sheve it is needed, is as essential
to education as any other element”; and that it "is im-
possible to select so indispensable an item from the
composite of the total costs, and chavscterize it as not
aiding, comtributing to, prowoting or sustainimg the
propagation of beliefs which it is the very end of all to
bring ebout” (330 U.5., at 47, &8).

Justice Black, writing for the majority, adopted a
similar view of the purpose of the First imendment. He



He concluded, however, that the State cannot demy amy of
its citimens the bemefits of public welfare legislation
legislation (for example, that providing fire amd polics
protection, etc.) incidentally bemefits veliglows imsti-
tutions, and that such Denefits de mot comstitute proscribed
support of the institutions. Im this light he viewed the
New Jersey statute mevely as providing a program to get
childven, “regardiess of their religiomn, safely and
expeditiously to and from accredited schools.” He there-
fore interpreted the purpose of the statute as a gemeral,
nendiscriminating one, designed to protect the health and
safety of all school children. On this basis he was led
te the conclusiom that, while the New Jersey statute
“approaches the verge" of impermissible sction wder the
“ ik e



First imendmemt, it did mot actually breach the “wall of
separation between Church and State.” _
The specific holding in the Everson case permitted the
use of public funds to comfer a limited bemefit upon childrem
reasoning of both the majority and minerity gives scant com~
fort to those who feel that, as s matter of fairmess, State
support ought to be provided to those schools. Fropomeats
of this view point out that religious schools meet the educa-
tiomal standards imposed by the States and relieve the State
of the burden of educating large mmbers of children. The
“mhmm.mmﬂuu-m
The majority opinion states that "mo tax in eny smoumt,
laxge or small, can be levied to support amy religious

(Emphasis supplied.) xtmmuimpdm
for the existence of a religious school 1s to provide religious
tesching and the practice of veligion (not availsble in publie
.'u_
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schools), and thet religious comsiderstioms are intertwined
in the entire fabric of sectarisn educstion, woneys raised
hm"mh“wwuﬁm Ob~-
viously them, direct grants te sectarisn schools arve pro~
hibited. The only question remaining open is whether the wse
of funds for gemeral welfare purposes in s manner which
benefits religious schools alse comstitutes prohibited
support.

Bacause the clear import of the Everson opiniom was that
neither the Federal Govermment mor the States cam directly
WWM.:WM**
upon its ratiomale. The focus of this atteck was om the
Court's veading of history; that im fact the purpese of the
Firat Amendment was werely to strike at the official establish-
nent of a single sect, creed or a veligion, as exiscs in
Englend, and that the amendmsnt was ot intended to prohibit
Wmummg This view has been
vigorously axgued by some scholars. For preseat purposes

it 1is suificient to note that it was presented to and
A\ 15




comsidered by the Supreme Court im MeCollum v. Besxd of
Lducetion, supxs. Waile it might be argued that Justice
Beed adopted this view in his dissent, it is plain that the
eight other mesbers of the Court rejected it. The questiom
is mot opem today.

The MeCollum case imvelved the comstitutiomality of the
system of “relesased time"” adopted in Chempaign, Illimois.
Under an arrangement made with verious religious feiths,
Tepresentatives of those faiths were permitted to offer
classes in religious instruction in the public schools.
The classes were held once a week for thirty minutes im
the lower grades and forty-five im the higher gredes. The
teschers were not paid by the public school authorities amd
the classes were attended only by students whose perents had
requested it. Students who did mot choose the program con-
tinued ctheir secular studies im other classrooms. Justice
Bleck, writing the opimion of the Court, stated that the
arrangement was clearly prohibited by the holdimg in Eversenm:

/Ommm.ummu
mmmumm.mmm
e e e

authorities and the religious coumeil im promot-
- dng veligious education. 7The opexation of the
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THE r.m

Justice also made
Fourteenth Amendments have a

in the conduct of Govermment

chareh, ' » &t 213,

“opintom,
--.Z
of the couplainant and the scope of the
» comeurred in this opinion.
.“.p

“the First and

secular reach far moxe

than merely to forbid

'established ] _
Justice Jackson who, in 2 separate comcurrence expressed doubts

wﬁﬁé -
. clear that
a8 to the standing



Zozach v. Cleyeon, puprg, is the last case in which the
Supreme Court has comsidered the “escablishment of religiom"
probibition. It slso imvolved "released time.” There the
MMM:MMJ&&MM&
public schools et their pavemts' request im order te obtain
reported to the schools the names of children relessed from
school whe did not appear for religlows inmstructiom. In &
six to cthree decision, the Cowrt concluded that theve was no
element of coercion in the plan and that the only issue in~
volved was whether public schools may emcuse those who wish
to worsiilp or obtain religious imstruetion. The principles
of cthe earliexr cases were, however, cavefully preserved. The
Court stated: '

/0 "Govermment may not finmmce religiows groups



Jackson said that since in affect the mechinery of the State
was being used to provide pupils to religious groups, the
plan was comstitutionslly imdistimguishable from that held
invalid in MeColluu.
mmmqmmmm_mu;
religious matiom, with profound religious traditioms affecting,
and intermingling with, secular sctivities (4., st 313-314),
does mot sbandon the basic view of the First Amendment adopted
in Evergon end McColium. The most that cam be said is that
problems of separationm, | | |
The State court cases which have been decided since Everson
uwse of public funds to pay tuitiom at sectarism schools. Almond
ve By, 197 Va. 419, 89 S.E. 2d 851 (1955), held that State
payments to sectarisn elementary and secondary scheols for the
education of war orphams vielated the First Amendment beceuse
- 30 «




ztsum..m»mmummmm-u
m:mm munmhpmm
permitted to choose schools and the district paid the tuirion.
Under this plam it made tuition peyments to Catholic high
cases as raising the following questiom, which it amswered
affirmatively:

SRS M

mm—.umgmmum

and gectarian education?” o.aa.u.acsm

Firet Amendument had been violated. |
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The foregoing two cases are the only State court deei-
sions since fyersop that have dealt with the payment of
tuition to sectariam schools. Both hold such paymsuts
unconstitutionsl on the basis of that suthority. Other
State cases, however, have sustaimed payments to other
types of sectariam imsticutions in specialized circumstences.
Thus, payments for the support and maintemance of neglected
and dependent children in denominational homes and insti-
tutions were upheld becsuse they were consideved as re~
imbursement rather than a use of appropriated funds prohibited
by the State comstitution. Schade v. Alleghemv County
Insticution Piscrict, 386 Pa. 507, 126 A. 24 911 (1936).
Payments to sectarian imstitutions have also been justified
vhere the funds were used exclusively for public purposes
and the institution merely operated as a conduit for those
purposes. In Opimionm of the Justices, 99 N.R. 519, 113 A.
24 114, (1955), there was invelved a proposed New Hespshire
law which would have provided snnual grants im atd to
hospitals in the Scate offering murses' training. This aid
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would have gose only to charitable hospitals, imeluding
sectarian ones which did net diseriminste om the basis of
the religion of either students or patients. Holding that
ment or its New Hampshire equivalent, the court stated:




The Eversem, McCollum, and Zorach cases have also in-
spired a large body of scholarly comment. Appendix A is
a representative bibliography of such comment. In Appendix
B we shall briefly deseribe some of the representative views

\Z1rx

The foregoing review suggests the relevancy of several
considerations in determining the comstitutional reach of
the First Amendment. First and foremost, the Supreme Court
has made it absolutely clear that public funds and publie
pwuymbamdmmwofmhtmwor
all religions. In the Everson and McCollum cases it has
unequivocally rejected the historiecal argument, whatever
its merits, that the Establisihment Clause merely feorbids
State favoritism among religioms. '_

The initial inquiry therefore must be whether a gi.vu
legislative proposal is honestly designed to serve an other-
wise legitimate publie m, and is not a mere subterfuge
for religious support. Application of the test is not always
easy. In the Everson case the majority characterized the

R
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¢hildren~-a legitimate public coucern. It was likened to
“benefits” to religious institutions, “imeidental” to the
larger public interest (330 U.S5. at 16~13). The dissentexs
viewsd the statute differently. They pointed out that,
contrary to the Court's interpretatiom, it discriminated
justices characterized the statute ss having the purpose
of getting the child to school--am indispensable part of
his education--rather tham protecting his health snd safety.
suggested that once the characterisation is wmade inm his
fashion, it might well be a viclation of the Fourtseuth

Amendment and the second clause of the Fivst to discriminste

on religiows grounds. _
This smalysis is comnfirmed by MeCollum where the Court
instruction during ‘released time.” Here there could be no



possible public purpose except to assist and support re-
by the First -/ “
mmda_ﬁhwn&mm“
ut,m,M¢-i;uuwﬂudw
inmstitution. Assume 2 legitimate public purpose mot ex-
plicitly or implicitly related to religious support, as
in the concededly constitutiomal exsmwples cited im Everson--
police, fire, sewage end (on Evexrsop's sssumptions) trams-
portation. Could it properly be contended, for example,
that since improving educational standards gemerally is @
legitimate public purpose, any program which has that for

objective is constitutiomal irrespective of the Establishment
*ﬁ'**ffM%

i

case, the Court stated:

are the State's tax-
-wpsm m used for

the disseminatiom of
v‘)mmnummm-

aid in that it helps te provide
their religious classes through
State's compulsary public school

Stae.” @3N wmD

E%E
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Clause of the Fivst imenduent? If the objective is legiti-
mate, are the benefits bestowed om religious schools always
and necessarily “incidental?” We think wot. The end camot
always justify the meams. And whers the means employed
result in fact in measurasble support of religious imsti-
tutions, the comstitutional judgment cammot be avolded.

The problem area, then, is with regard to legislation
which has & coustitutionally legitimate public purpose but
which at the same time has the sdditionsal side effect of
benefitting a veligious imstitution. This was the problem
raised by Everson, eand the difficulty of its resolutionm is
evidenced both by the 54 division of the Court itself and
the widespread comment it engendered. How is the lime to
be drawn between what is proscribed and what is permissible?
Once a benefit o & religious imstitution is conceded, what
are the relevant criteria for determining that it is merely
“"ineidentall" What factoxs ave to be taken into sccount and
evalusted?

As Justice Douglas acknowledged in Zoxsch, we live in
s culture and society in which religion has played and con~
tinues to play & vital role. It is met pessible to separate

‘”-
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religion completely from ocher aspects of life; and che
Gomstitution does mot require the impossible. Yet the
tmpossibility of complete and absoluce separatiom of Church
snd State, as well as the legical absurdity of applying
sbsolutes to comtemporary American fscts, doss not relieve
either Congress, the Presidest, or the Suprems Court of the
responsibility of making an homest inmterpretation compatible
with the essential precepts of the Constitution. There may
be no distinetion based om pure logic betwsen tax exemption
of religious property and governmental grsuts to construct
religlous edifices. Yet the whole history of Church and
State and the comstitutional policy embodied in the First
mwmmﬂm“”"‘“mg/
Neither the majority mor dissemters im Evexson could suggest
en easy, worksble rule of thusb against which to messure ell
governmental aid. But histery, the lamguage of the Comsti-
tution, the judicial decisions and past prectices do furnish
en understanding of the criteria that are relevast to a

Judgment.
4 P

St. L. J. 461 Laed oo



We are here comcerned, as previously, with the underlying
problem of distinguishing aid to the public geverslly, or
general classes therveof, from aid to religiom im particulsr.
As the fire, police, and sewage exmples indicate, churches
and other religious imstitutions may receive bemefits in
their capacities as members of the genexal public and as
property owmers. ihe Comstitution does mot require that
Mumwt,uudmm:m

—2/ unconnected with religiom,
Li.8., property The commection betwesn the Church as

a religious orgamization and as a corporste euntity is remote,
as is the bemefit derived from incorporation amd the veligious
funetion or cersmony. 50, too, s church or church school may
receive tax exempiion when classified with othexs as "mom~
profit’ orgasizations. Again it meets the group eriteria,
and there is no comstitutiomal obligation to exclude it from
‘benefits comson to the class. Similarly, it may be sald
validly that children, as swch, constitute s class which

is & proper cbject of gemeral welfare legislation. The
State has a legitimate concern with their health, their

indeed, their educstion. It way extend
w.—-m-mumut—aua
tmhiuumlw
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financial assistance in various ways to achieve these ends.
But where this assistance is also assistance to a religious
insticution the means become crucial. Ome side of the con~
stitutional equation says: the State may aid this child teo
achieve a sound body and a sownd mind. The other side says:
the State may mot aid the religious instructiom of this child.

To adopt without qualification the theory that whatever
benefits the child is ipss facto constitutionsl is to ignore
the obverse prohibition. It either proves teo much or proves
nothing at all. The crucial question them becomes separating
the permissible from the prohibiced, the educationsl function
from the religious ome. |

Milk, school lunch, medical imspection sad services, amd
such like do not raise substantial problems because they do
mmmnmmmmﬂ
The Supreme Court has put transportation in the same category.
tive educationally than it would otherwise be. But the Com-
stitution does not vequire the State to handicap religious

FHENI
m. Church, State snd Freedom (1953), st 474~475.




institutions, or force parents to prejudice their ehll.dgun't '
health in exereising their comstitutionally protected right
to a sectarian education.

The same principle may, perhaps, be extended to text-
books £6r the use of individual students wheve the books in
é;m.ktm are gommon to the secular and sectayian educational
systems. It may, perhaps, also be extended to some equipment
or facilities designed for special purposes totally uncomnected
with the religious function of the schools.

How far this type of assistance, unquestionably of bemefit
to the sectarian school, ean go cannot be conelusively stated.
Unavoidably we are dealing here with matters of dn;n_a. State
court cases indicate that it may be possible to make a temable
distinction between ald to sectarian hospitals and aid to
gectarian schools. The Supreme Court put transportation
at the outer limits of the constitutiomally permissible.

Those who see no distinmction between transportation and any
 assistance whatsoever should keep in mind ih-t. apparently,
the Court did.

FEN 1

_ k-» fnr mh mmmnm. mm ef.
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The clesrest case is “scross the board” aid, which nee-
esserily includes items of aid thet are closely related to the
rveligious function. Ho separation is even attempted, and theve-
fore gemevsl Stste grants to sectarian education would seem to
be plalaly prohibited. Public schools heve slready been com-
stitutionally prohibited from providing classrooms for religious
instruction during relessed time at no measurable cosi to the
public purse. 4 fortiori the govermment is prohibited from
greating funds to sectarisn schools which would, directly or im-
directly, serve tihw sawe prohibited use.

2. Qf what de significance is ¢ nefit

The spectrum of monetary benefits begins with an outright
grant and moves through varicus losn arrangements to the most
wmam.mmhmﬁu'm.

Adnittedly, the case for the comstitutionalitly of a generel
loan program is strenger than that for a program of geneval
grants. For example, it has been argued that if the interest
rate is as high as, or higher than the Governmental borzowing
rate no supenditure of tax wonies in support of a veligious in~
stitution has been made. However, viewed from & different stand~
point & losn is not differeat in kind from & grast. o the ex-
tent that loans iare made at long tewms with interest rates below
the privete market, it can be argued that in fact & grant of the




é #*

difference is belng mede to the sectarian institution. Vhat~
mmw:m,wmmdaﬂnmhmhd'
to the lending of a clessrosm proseribed in the MeColluw cese.
Ehile the Zyerson case did talk sbout the expenditure of tax
mmnnqmu.m.amum
religious groups * # =." (343 U.8. et 314). It is our view that
the statement, sdmittedly dictum, wes not coufined to gramt assist-
ance.

It is also imporiant to recogaize thet the measurement of
of the govermmental demor aand the private vecipient. While a
losn mey involve no ecomomic loss from the standpoint of tax-
m.um.mhdmumm
to & private imstitution unsble Lo sscure vemsonsble credit frem
naon-government sources, |

mwuwmmwma
poses. To the exteat that this occurs, the ecomnomic bensfic
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becomes the type of "across the board" assistance which in- :
evitably assists religious purposes. Unless a grant is ear.
marked for a specific purpose which would not otherwise be
undertaken by the reeipient, a grant program is more likely
than a loan program to have the effect of releasing funds for
constitutionally impermissible purposes.

When the govermment makes contracts for initiation of parti-
cular studies, or grants for undertaking particular research,
any benefit to a religious institution seems too vemote to be
eonstitutionally proseribed. Unlike an "across the board” grant
for “education,” or an unrestricted grant for classrocom con-
struction and toachjr salaries, such programs ave primarily te
serve a speclal governmental interest, and the size of the fee
or grant is closely related to the cost of the program. In such
cases the religlous benefits seem remote and ineidental, Alter-
natives would require a preference to secular institutions which
in many instances might be less well-equipped to carry out the
required research.

- 8

The constitutional pﬂm;i.plu involved are obviously the
same whether the subject is elementary and uuadary school edu-
cation or higher education, but tlm. factual eircumstances sur-
rounding the application of the primciples are dramatically
different, The reasons ave largely historical.
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The history of education in the United States at the gram-

prohibited, the fact of the matter is thet some 85 percent of
children in the United States are educated in public schools.
perceived in educating children snd in the implementation of that
policy by meking education st the lower levels compulsory, In
order to compel the education of children, States were cometi-
tutionally cbligated to provide & system of education which wes
open to sll on equal terms. In addition, it was prohibited to
the States to teach religienm, or to give a religlous educacion
is such schools. Whatever other courses might have, in theory
or even in fact, been possible, the States chose to implement
their policy by @ system of free public scheols.
. The history of college and umiversity education is slmost
precisely the opposite. While from & velatively ssrly date the
and colleges, the bulk of sdvanced education has until receatly
been caxried on by private imstitutions, the majority of which
have a religious origin.

Primary schooling has long been accepted as esseutial for
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recognized 88 aluwst equally a necessity. Attendsnce at @
university or college, on the other hand, has always been &
matter of individual decision, dictated or influenced by the
eircumstances and prefevences of the individusl ehild and his
fanily, &vem today fewer than helf of the high school graduates
enter college on & full-time basis thess 41 percent ave
students in non-public imstiv

Reflecting these differences in history emd practice, State
laws everywhere require school attewdance of all children for &
mmmmdm:m.muw,mn
no corrvesponding requirement at the college level. These children
by sttendsace at privete schools, but they are still subject to
be reversed if the pavents wish to do so--if not immediately,
&na&mdhm.ﬂmuwmm
~ sleetion stands, the child is not sbsolved from enforced attendsnce
u’m,mumtmnthunqh.

The position of the college student is very differeat. His
~ attendance is wholly veluntary, mot mevely a cholce between alterna~
tive of the State. l-hmw.m;u

WS/ The u.s. Department of Health, Rducation, and Welfare, 0ffice
of Education, estimstes that of those who graduste from high school
43% enter college on a full-time basis snd 10% on & part-time basis.
Of those who do emnter, approximstely 60% eveatuslly graduate. _
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sectarian as compared to seculsr teaching. At some sectariam
institutions he is not vequired to study religion, but if be
chooses to do so, or chooses an institution vhere veligious in-
struction is mendatory, he is merely ssserting his comstitutiomsl
right to the “"free emevcise theveof.”
Mmmwmmmzﬂ
mmmnmamu-mmmh
terms of the compulsory usture of sttendamce. There ave differ-
m,m.“ﬁMdﬁMMMﬂ.-
At the college and graduste levels the public imstitutions alome
. could net begin te cope with the mumber of youmg men and women
Mumﬁm-m.-ﬂwum
institutions or the creation of new gnes sufficient to west the
expected increase of enrollment is out of the question. The
effort which it is agreed must now be mede im the field of higher
education would, 1f confined to public institutions, fores en
m.:mummuﬁmummw
ummm&m nn-uuhaymm
mummmmamnyum
detriment of & balanced curriculum. Such warping of our educetional
-3y e



policies is not to be contemplated lightly, and to the extent
that Comgress finds it appropriste to encourage expsasion of
our university and esllege facilities, Congress must be fres to
WWMnm.&nMnﬂlnmm&
ALl these considerations indicats that aid to higher edu-
cation is less likely to emcounter constitutionsl difficulcy

ations apply even move forcefully to graduate and specislized

geams that ald institutions as such (including sectarisn in-
stitarions) or aid them on behalf of all their scudents, snd, on
the other hand, programs that aid a smell nusber of selected
students vhose choice of imstitution aleme results is bemefit to
& eectarian school. In the former csse the sid to sectariam in-
stitutions is an sutomatic consequence of govexnment setion; in
mm«,nuamumnmnmum-‘
. Usder the originsl G. L. Bill, esch individual selected the
institution he wished to attead, although the government made the
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tuition peyment direetly to the institution. If the Goverme
ment had selected the institution, howaver, it would obviously
have presented & very differeat situstion, snd the mode of
the payee of the government check.

A progrem of financial aid to qualified students attending
institutions of their choice to ecarry out & public policy ef
alities, or to encourage study in subjects wheve there is & |
shortage of adequately trained persons to serve naiional needs,
does not seem to raise & serious question. The euppert which a
mm’:m.ummmm@m-i
upon chance, not governmental decision. There would seem to be
nmmummmzm.mw
lems of probability, some statisticel prediccion might be
receive. Only if selective standards of eligibilicy of veeipi-
ents ware to be virtuslly sbendoned so that all college students
were eligible would the program appear & disguised mathod of
system there would be no functiomsl difference between the award



amﬁmummnumlmsnammu i
‘baats. A progxem s squivalet te direa: ssheidy vould teenséend,
ve believe, the constitutional prohibition.
student or institution. Frew this it has been argued that while
assistance to the institution itself is pronibited, assistsace
to the student is move likely permissible, even though, function-
ally vieved, a similar purpose is sexved. This view overstates
the sigaificence of form alone. We believe that who receives
the benefit is importsst only where form serves a substantive
end., The exawples above illustrate thet it is not simply the
identity of the payee which is the determinant of constitution-

of incidental religious assistance is diseounted in part by
necessity, one could include many of the traditional “benefits”



be justified by other criteria suggested sbove. The point is
that protection of health and safety within the commmity can-
not reasonably be sccomplished without imcluding religiouws in-
stitutions withia the class of bemeficiaries. Furthermore, to
exelude religlous institutions from the class benefitted would
probably be violative of the First imendment as tending to
probibit freedom of worship and of the Due Process clause as s
unreasenable classificatien.

Another illustration of the criterion here applied lies
in the employmeat of chapleins end the construction of churches
and places of worship by the Armed Forees. The purpose of ew~
ploying chaplains is related to the worele and discipline of the
forces, and it is difficult to see how an army could effectively
moral welfave of the troeps. In the context of wmilitary operations
this purpose can be effectusted only by active assistance on the
pert of the Govermment,

Conversely, to refuse to facilitate religious activities
would be to throw the power of the Covernment against veligiom,
not to meintsin neutrality. To mske it legally or factwally
impessible for a soldier to worship freely and, te fail to adjust
military necessity to religious freedom, within reascnsble limitas-
tions, would itgelf be unconstitutional. Here, it seems, history
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State not to bresch, but vather to preserve, the “wall of
snce but making church atteadamce possible cesnot, under the |
facts of military orgmaization, be comstitutionally proseribed.
srmed services and permitting the use of public facilities in
the released time school cases is fownd in the different de-
mands of military life and the iife of school childrea in a

The fvexsom case itself provides en exmsple, for omce it
safety and health of children, it is difficuit to see how it
eould be accomplished without including all children.

One £inal exmmple vhere the practicalities are relevent is
the G.1. Bill. The purpose of the bill was to vehabilitate
veterans iato civilisn life by meking it possible for them to
continue or comsence their educstion. To have conditioned their
benefits on attendance at a secular institution weuld have been
impraectical ia view of the mumber of veterans and the limited
educational resources evailable. In view of the shert-range
duration snd urgency of the program, the construction of adequate
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® | &
additipnal facilities would have been i-tutiul if not impos-
sibld. Thus, the legitimate legislative purpose could not
have been achieved by other reasomsble means.

One cannot blimk the difficulties of applying this criteriem,
nor do we suggest it is by any means conclusive. In some instances
the support of religious imstitutions imcident to & legitimate
public policy may well be so direet amd substantial that the
policy itself may be legislatively umattaimable despite the ab-
sence of practical altermatives.

One final argument made by proponents of govermmental aid
to non-profit private schools should be mentioned. It has been
suggested that the only eriterion is whether or not the religious
institution benefits gua religious imstitution or as & member
of a more gemeral class. It may be suggested that the general
classification "nom-profit schoels” would be 2 reasonable
classification, and that aid to all such scheols, including
sectarian ones, would mot violate the First Amemdment. I

This argument seems to be directly counter to Everson
and meets mone of the criteria which we believe is determimative
of Wﬁﬁ/ﬁuﬂiq Particularly is this true with regard to

To have excluded from its bemefits those veterams who, by
conscience or prefevemce, wished to attend sectariam institutions
might conceivably have violated due process.
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elementary and secondary school educatien where over 90% of

the general class would be composed of sectariam schools te
whom direct assistance would be forbidden under Everson.
Here the speeial class swallows up the general ome in such

4 way as to make assistance an obvious evasion of the Estab-
lishment provision., If the argument has any validity, it

can only have it in the realm of higher education, where the
mian of sectarian colleges to the general class of
non-profit educational institutions would be relatively

minor. But in neither situation do we fimd this approach
helpful. It seeks to aveid the Comstitution rather than

apply its terms as judicially interpreted. The gemeral
classifications earlier suggested--property owners, corporatiomns,
and non-profit organizations--are very different ﬁ;ﬂu_m-?reﬁt
schools, and are supported as well by other consideratiomns
discussed herein.
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Against the authority and criteria already discussed, we
consider in this section legislative proposals which have
been introduced or which may possibly be seriously urged.

- These are (1) the addition of private nonprofit scheools to

the Administration bill which provides grants for elementary
and secondary school educatiom; (2) long-term loans te private
elementary and secondary scheols; (3) the Administratiom bill
to assist higher education and (4) Special Purpose Programs.
A. Imluim :f ptivltl Wﬂﬂt nhwls v:t.t.h:l.a zhn Ahﬂ.nis-

The inclusiom of sectarian schools as beneficiaries of
federal moneys expended under provisions of the Administration
bill would squarely rum into the prohibitions of the First
Amendwent as interpreted in the Everson, McCollum and Zorach
cases., Grants for assistance in the comstruction of gemeral

school faeilities and for increasing teachers' salaries, to

be administered by govermmental agencies amluda available
directly to sectarian scheols, are the clear case of what is
proseribed by the Comstitution. They meet nome of the criteria
suggested in the foregoing section. Indeed, if the inclusion
of such schools in the Administration program would not vio-
late the Establishment provision of the First Amendument as
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judicially interpreted, it is difficult to think of & situstion
of afd to education which would, Aid by way of grants to
sectarisn schools could only be justified by a reversal of the
mm'-wmdmumummam
a nev interpretation which would regaxrd it as merely prohibit-
ing discrimination among religions. Whatever its historical
justification, this latter interpretation of the clause has
been urged upon the Court in the cases cited and rejected by
nine Justices in Everson and by eight in McCollum, While
the tome of the Zorach opinion may imply a slight modification
of the rigid sepsration doctrine espoused in McCollum, it is
clear that it did not modify the Court's earlier interpreta-
tion of the establishment provisiom in sny substantial way.
Rather, the opinion reiterates the principle that Government
may not finance religious imstitutioms.

Since the Supreme Court has spoken, the only serious
mmwmcmmmﬂoumu'
considerations of fairness tham of law. The argument is that
mu.mmmnmmmm-mmu
education, snd because they contribute significantly to the
education of American children, they should be entitled to
Goversmental assistence, This argument is bolstered by
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stating that, in effect, the refusal te grant assistance to
children attending such schools comstitutes & discrimination
against them incompatible with the spirit of the Fifth Amend-
ment, and, viewed realistically, violates the mandate of the
mzmwmnmmﬁummu
religien.

The difficulty with this viewpeint, apart from the fact
that it has been comsistently rejected by the courts, lies
in the fact that students attending such schools do so as a
matter of free choice. If the cheice is not "free" it is
because of the religious beliefs of the individuals making
the choice, not because of Govermmental edict. ltmﬂ'n'
public schools are open to all children without exceptiom,
it cannot be argued that constitutionally prescribed dis-
crimination exists.

7 £
b In lington
514, supra, Supreme Court ¢ px't {
N9 .fmmwmmmm‘cmmma
X school. In meeting the argument stated above, the
\\w‘/"’\ Court said m pages 520-21):
) .}f"g \'33

\Eﬁ;{ﬁ -mmumm-m:yotmm
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The prohibition embodied in the second phase of the First
Amendment is only a prohibition against Government action which
interferes with the free exerelse of religion. The Comstitution
does not require the Govermment to create conditions which ilh
the free exercise of religion less burdensome finaneially.

B. Leng-term loans to private elementary and secondary schools

It has been mmstﬁ that even Lf grants to sectarian
elementary and secondary schools are unconstitutional, long-term
low interest loans would mot be. While we believe that loans
constitute a less substantial sssistance to nl&gmn' than out-
right grants, we do not believe that this difference, without
more, is sufficient to justify the distinction urged. Loans are
also prohibited by the rationale of the Everson decision.

This conclusion is reinforced by MeCollum, where the Supreme
Court declared uncomstitutional the provision of classrooms

B Gend)

law which protects the liberty of a parent to reject
the public system in the interests of his child's

7 spiritual welfare, enjoins the state from participating
in the religious education he has selected. See Piexce

v. Wm 268 U.8, 3105 43 3, Ct. 571,
69 L. Ed, 1070, A.L.R, 468, __

"Equitable considerations, however compelling, cannot
override existing constitutional barriers. Legislatures
and courts alike cannot deviate from the fundamental law."
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in a public school for religious instruction dﬁr&n; "released
time." No measurable cost to the government was imvelved in
the use of such facilities, yet the Court held that the use
nonethelegs constituted assistance to religion by a govern-
mental entity in violation of the Establishment provision,

Only 15,2 per cent of American school children are pre-
sently educated in private schools. But more than 80 per gent
of these are educated in sectarisn schools. It would seem,
therefore, that loans to private schools woeuld, in fact, be
almost exclusively loams to sectarian schools, and that the
principal purpose of such a bill would be to provide govern-
mental assistance to religlous education. Unlike the collegiate
situation, the purpose here would be so predominately econnected
with religion as to breech the constitutional wall,

Low-interest across-the-board construction loans do pro-
vide measurable economic bemefit to religious institutioms.
Moreover, there is a total fallure in this proposal to dis-
tinguish between those aspects of a school which are invelved
with religious teaching and those which may not be. This
combination of factors when applied to elementary and second-
ary schools place the proposal beyond the limits of permissible

assistance,
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mm-munuumzmmm
izes loans to imstitutions, without distinguishing between
public and private ones, or between those umder secular and
sectarian sépomsorsiip. It alse provides for college scholar-
sﬂquaMﬁuMc. These scholarships may
be used at any aceredited college which the recipient selects.
In addition, the bill provides for the payment to the college
dc“mtﬁamm&'nlmw:m_mcm-
sup.‘ | |

Governmental assistance dlijutlyttuum- for the
comstruction and expansion of academic facilities admittedly
raises, htthnmofmm institutions, a closer con-
stitutionsl questien than scholarships. Fundamentally the
distinction between assistance to sectarian colleges and
assistance to sectarian elementary and high schools rests
in the United States at the college and graduate school level
and the predominantly free public educational system at the
elementary and secondary school level. Largely of historical
origin, they create importantly different factual eircum-
stances against which to measure the constitutional questiem.
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These differences make material several of the criteria dis-
cussed in Part IV of this memorandum. We are not, st the
college level, dul!.u with a system of universal, free,
compulsory education for all students. The process is more
selective, the education more specialized, and the vole of
private institutions vastly more important. There are obvious
limitations upon what the government can hope to accomplish
by way of expanding public or secular educational facilities.
If the public purpose is to be achieved at all, it can only
be achieved by a gemeral expansion of private as well as
public colleges, by sectariasn as well as secular ones.

mﬁmtmuuofheuluumhlmm-
stitutionally vulnerable than grants for the same purpeses.
mma-ummummmmy-m,uml
even the crucial eme. More important are the distinective
factors present in American higher education: the fact that
the comnection between religion and educatien is less apparent
and that religious indectrination is less ubiquitous in a
sectarian college curriculum; the fact that free publie
education is mot available to all qualified college students;
 the desirability of maintaining the widest possible cheice of
colleges in terms of the student's educational needs in a

- 50 -



* ®
situation no lomger limited by the necessity of attending
schools located close to home; the extent to which particular
skills can be imparted only by a relatively few imstitutioms;
mﬁmmmmxammuh:mdm
educational standards which could result from mlmm of,
or discrimination against, certain private .imtimm en
grounds of religious commection; and the fact that, unlike
schools, the collegiate mruu: does not have the power
of state compulsion supporting it.

Weighing cil of these factors, we conclude that the
Administration's loan proposal for higher education is within
constitutional limits. No feasible altermative to the accom=
plishment of the national purpose suggests itself.

All of the foregoing factors related to higher education
are, of course, relevant to the scholarship grants. In
addition, the decision as to which college is attended is
entirely controlled by the student.

The additional cost-of-education grant paid to ehe_
institution is also, in effect, closer to a scholarship than
8 grant to support the imstitution chosen. Tuitions vary
among colleges owing both to cost differentials and the size
of endowment and anmual private or public mmy. but almost
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invariably the cost of education exceeds the tuition charged.

It is to take account of this fact that the scholarship grant

is supplemented by a cost-of-education allowance. In essence,
it too is subject to the student's, not the govermment's,

The payment to the institution is in reality merely &
supplement to the schelarship, no less valid constitutiomally
than the scholarship itself. nrmm;m“
uconstitutional would make the question of who receives the
payment the ome decisive criterion and sacrifice substance

to form.

The Federal Govermment at present engages in a wide
variety of statutory programs that have some impact on
sectarian educationmal institutions, It is significant that
the great bulk of govermmemt supported programs is in fields
of higher education. Examples are aide for specialized
training; or research comnected with national defemse, public
health, or improving educational methods; or loams for college
housing facilities or to permit needy students to attend
college. In all such pregrams mo direct commnection with
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unnéé/u present, and the funds in each case appear ade-
quately separated from amy religious fumctien te stay within
constitutional bounds.

Existing federal programs at the ¢lementary and secondary
level are less extensive in nmumber and size. Typiecally such
programs either bear a clear cut relatiomship to childrens’
health; or promote a special purpose with a clear national
defense implication. These programs are deveid of any sub-
stantial aid to the religious function, and such aid as
might possibly occur is both remote and unaveidable.

T Jo
i@ One seeming exception, more apparent than veal, is the
d given under the Mental Health Act to divinity schools

for an experimental pregram with regard to training clergymen
in mental health aspects of their job. This program can be
justified by the fact that it was not a part of the existing
curriculum, and by the fact that the mental heslth training
bore no clese relatiomship te the religious training. It
would, therefore, seem to fall within the special purpose
doctrine. A more difficult case is the disposal of surplus
govermment property to sectarian institutions. Certainly

this program has approached, perhaps even transgressed,
censtitutional boundaries. At the seme time, however, the
general language and the legislative histery of the surplus
property disposal acts made quite clear the intention of
Congress to include sectariam imstitutiens. In mest such
cases, the property dispesed of did met direetly bemefit the
religious programs and training of sectarian scheels. But one
cannot say flatly that no such ddhwsimtinvhlamm
criteria set forth in this memorandum.
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To whu-ment a special purpese provides comstitutional
1¢1thwy to high school or elementary school loans, or
possibly even grants, would depend on the extent to which
the circumstences could be memd from religious aspects
of sectarian education. The problem is complicated because
assistance for one purpose may free funds which would other-
wise be devoted to it for use to support the religious func-
tion, and thus, in effect, imdirectly yet substantially
support religion in violation of the Establishment Clause.

At the present time, the National Defense Education Act
permits the Commissioner of Education to make loans to pri-
vate schools to acquire sciemce, mathematics, or foreign
language equipment. We believe such loans are comstitutiomal
because the conmeetion between loans for such purposes and
the religious !uaettome!nmmlnmubﬁ
nonexistent or so minimal as to raise mo substantial question.
Furthermore, the money is loaned at 1/4 of 1 per cent above
the current average yield on all ocutstanding marketable
obligations of the United States, thus avolding characteri
zation a8 more than a grant of credit.

There may be some other special purpeses for which loans
would be equally defemsible, but any specific proposal would
m.tob.wumcdhthcmzmﬁﬁnauuu_&m
above.
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In considering whether a given proposal exceeds permissible
limits of assistance to a religious institutiom, no single eri-
terion is n-.eccuruy. decisive. And none of these criteria
afford precise units of measurement susceptible of easy appli-
cation. Nevertheless, each criterion is an aid to judgment.
What is least likely to be comstitutiomal can readily be dis-
tinguished from what is most likely to be constitutional. In
forming a judgment as to legislative proposals in the middle
ground, all relevamt criteria must be accorded due consideration.

Ultimately a judgment is required--not a dectrinaire conclusion

@8 to what should be done or should not be done, but a reasoned
consideration of how an imprecise statement of fundamental con- _
stitutional principles is likely to be applied to each particular

factual situation.

- 55 -



