The problem stems from the fact that the Supreme Court
held in Massachusetts v. that a taxpayer did not
have & sufficiently subs interest to challenge
court the expenditure of federal momies.

related this prohibition to Article III of the Comstitutiom
which gives to the courts jurisdiction to determine a "case
or controversy” arising under the comstitution'axdlews of
the United States. Some interest, in addition c¢o that of
~ being a taxpayer, must be established by a private party.

In view of this decision it is extremely doubtful
whether a simple authorization by the Congress to any tax-
payer to challemge the comstitutiomality of federal ald to
education would accomplish the desired result. Some ob-
servers do not believe that Massachusetts v. Mellom is

could be certain that judicial review could be achieved im

this way. Furthermore, other questions of policy are raised
since such an authorization could justify literally hundreds
of suits all around the country. In fact, this possibilicy
is discussed in Magsachusetts v. Mellon and suggested as one
of the grounds for decisioa.
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One further possibility for private litigation of the
constitutional question has occurred to me, and it is
possible that it may be included in Senator Clark's

windfall to a relatively MMMM
particularly wants to aid anyway.

As 1 understand it, Semator Clark's bill will contain
Mr. cﬂ:'n proposal, plus a gemeral authorizatiom for tax~
payexs' suits, and perhaps the proposal imndicated above
or some variation thereof. If the bill contains language
forbidding the Commissioner to make loans to schools where
the effect would be to violate the First Amendment as he



First Amendment, therefore maintaining the President's
constitutional position. For reasons that
understand, the bill may be more acceptable to Catholiecs
if it comtains provisions which suggest that the Com-
missioner might interpret the u:mwsmh

~ from the iaterpretation indicated by the President im his
press conferences.
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I have not been able to go over these suggestions in
detail with the Solicitor Gemeral, but he shares my skepticism
as to the taxpayer's suit and is perhaps more skeptical than
I of the feasibility of the third proposal indicated above.
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