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¥ ]/ Re: Federally Supervised Lending Imstitutions
/lnd Racial Discrimination.

This memorandum reviews questions relating to the issuance
of an executive order which will require, among other things,
that federal agencies administering programs for the benefit
of private lending institutions take affirmative measures to
prevent the consideration of race as a factor in the making
of real estate loans. This is to be accoumplished by regula-
tion or any other measure which will effectively condition
enjoyment of federal bemefits by such institutions upoa their
adherence to the federal policy against recial diseriminacion.
The federal agencies involved are the Board of Govermors of
the Federal Reserve System, the Comptroller of the Currenmcy,
the Federal Deposit Insurance Corporation, and the Federal
Home Loan Bank Board. Two questions are discussed:

1. Do the above-mentioned agencies have statutory author-
ity to issue regulations or otherwise to adopt and emnforce a
poliey which denies the bemefits of their programs to private
lenders who consider race in evaluating real estate loans?

2. To the extemt that the agencies have such statutory
authority, does the President have the power to order them to
take the necessary steps?

For the reasons set forth in detail below, we believe that
the answers to these questions are:

_ 1. Neither the FPIC, the Board of Governmors of the
Federal Reserve System nor the Comptroller of the Currency
have the power to take the desired action with respect to
institutions already admitted to their programs; a basis
exists, however, for contending that these agencies could

apply such a program prospectively.
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2. The Presgident has the power to direct the Federal
Deposit Insuramce Corporation, the Comptroller of the Cur-
my.aﬂthhdmlﬂmnhnlnkhndbo:mm
desired action to the extent that they possess the statutery
authority to take such action. He has no similar directory
mhorttywuthlmdefmofthhwalm

System.
16 1.

. A. Introduction.

The laws governing federal regulatiom of the nation's
banking and savings and loan systems were not enacted with
any consideration of their utilization as vehicles for the
prevention of racial discrimination. Their use for this pur-
pose can be justified, however, by the public policy against
racial discrimination expressed in the Constitution as inter-
preted by the Supreme Court. This policy is broader and more
porm:lvu than the economic policies which wmderlie the na-

tion's banking laws.

The problem at hand, however, is not to justify a
poliey, but to find legal power to implement it. To do this,
unused reservoirs of statutory capacity must be found in
general grants of authority to the agencies involved. Experi-
ence under the Interstate Commerce Act has demonstrated the
potentialicies of this approach. See, e.g., Boyatom v.
Virginia, 364 U.5. 434,

In considering federal powers over private lenders,
it is convenient to separate federal regulation of the banking
system from federal regulation of savings and loan institu-
tions. The chief difference between the two systems is that
banks ecan create loanable deposits with limited cash reserves;
they directly affect the money supply. Savings associations
can loan only existing aseets.

Federal bank supervision operates from three sources:
The Board of Governors of the Federal Reserve System, who
exercise- visiterial (i.e., bank examinations), reserve, open
market, discoumt and interest controls over natiomal banks and
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state-chartered banks which are members of the Federal
Reserve System; the Comptroller of the Currency who charters
and supervises mational banks; and the Federal Deposit Insur-
ance Corporation, which insures wp to $10,000 per depositor
the deposits of all members of the Federal Reserve System
(1.e., all national banks and state wember banks) and depos-
its of state-chartered banks which can meet the Corporation's
requirements. Because the powers and operations of these
three agencies are closely interrelated, they will be dis-

cussed together.

The Federal Home loan Bank Board exercises regulatory
powers of varying degrees of intemsity over savings and
loan institutions, according to the relationship the insti-
tution has to it. It charters and exercises visitorial powers
over federal savings and loan assoclations; it examines and
to some extent regulates the credit poliecy of federal and
state-chartered institutions which are members of the Federal
Home Loan Bank system; and it examines state-and-federal-
chartered institutions which are imsured by the Federal Sav-
ings and lLoan Insurance Corporation. It will be discussed
separately from the federal banking authorities.

|| B. The Federal Bamking Authorities.

u[ 1. Federal Deposit Insurance Corporation.

The Federal Deposit Insurance Corporation provides
the broadest source of federal regulatory power over bamk-
ing institutions. According to the latest published report,
97% of the commercial banks in the United States are insured
by the Corporatioan. FDIC Ann. Rept. 1961, p. 4. Its iasur-
ance completely blankets the other sources of federal regu-~
latory authority, for all members of the Federal Reserve
System are to carry federal deposit imsuramce (12 U.S.C.
§ 1814(a)); every national bank is required to be a member

et 11
, Teferences to provisions of title 12 of the
ted States Code (1958 ed.) will be by section number only.
Where sections appearing in the supplements are cited, it
will be indicated thus: § 1234 (Supp. III).
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of the System (§ 222); any state member bank whose insurance
is terminated loses tumirhthhéunlhm
System (§ 1818(b)); and any national bank whose insurance
is terminated must be placed in receivership by the Coump~
t(:ronn og)m Currency, the FPIC to be named as Recelver

§ 1818(b)).

Obviously, if the FDIC can issue regulations deaying
insurance to imstitutions which discriminate on racial
grounds, the banking field has been effectively covered.

The Corporation itself does not believe that it has legal
capacity to adopt and enforce such a policy. In a letter

to the Civil Rights Commission dated May 8, 1961, Mr. Erle
Cocke, Sr., Chairman of the Corporation's Board of Dtrcetoro,
wrote:

!O to answers to your questions

"7nhnm it necessary to state that, i.ni.u
capacity as an insurer of bank deposits, the
Corporation has no authority to issue regula-
tions defining the types of loans which insured
banks may make or to whom credit may be extended.
The insured banks, both national and state
chartered, are governed by statutes and by regu-
lations issued by their respective chartering
authorities; these authorities being the Comp-
troller of the Curremcy in the case of nationmal

and the State Supervisors in the case of

state banks."”

It is possible, however, to advance arguments which
would support the Cormntim's powers to issue the desired
regulation.

(2). The broadest line of argument in support
of FDIC's power rests upon the fundamental purposes underly-

ing the Corporation’s creation in the Banking Act of 1933.
Section 8, 48 Stat. 168. At that time one of the primary
objeetinn of proponents of federal deposit insurance was to
restore the flow of funds from savers to berrowers. The 1933
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1Wumm replete with 1n substance
declaring that the ofdwes insurance was to get
money out of the m market place, that is,
to restove pum mmmmu-;m em so that
savings would be deposited and thereby made svailable for
lmbythhnh See, &.8., 73 Cong. Rec. 3839, 3840,

3913, 4033, In the paralyzed economy of 1933, the public's

lack of comfidence in banks was damgercusly restricting the
use of demand deposits (checking accounts) as a circulatery
medive, and was threateming destruction of prl.uh commnity
banking. Ome of the objectives of federal depe: insurance
m to r-dy this limu.nn See Golembe, The Depos

U ST _ 1933, 75 Pol. Sec. Q.

Oa the basis of this history, it has beem suggested
that "FDIC may issuwe any regulations which will achieve the
broadest purpose of the Act: to get savings into circula-
tion and make credit available to all members of the com~
mnity. Clhinusly,rmulozmml\dmmmoof
the applicant inhibits this objective, IC has power
hmzmhumumrywtth-prwhtmuot
(§ 1819, Temth) and, therefore, power to issue regulatioms
necessary to carry out the broad objectives of the Act by
policing the availability of credit, at least to the ax=-
tent of denying insuranmce to imstitutions which discriminate
against Negroes in their loan policies.

The most obvious weakness in the foregoing argument
is that, whatever Congress' broad purposes may have been,
the powers of the instrumentality created to achieve that
purpose can be no greater than are necessary to give efifect
to the particular method that Congress selected, Federal
deposit iansurance was one method of restoring credit among
many which Comgress adopted. The powers of the corporation
were not as broad as the powers of ess to select
remedies for meeting the depression. they had been,
Mmmimlltymldhvcbmhmimmm
checter Poultry 295 U.8, 495. Vlore-
euu:, there mam other ob ectives. Some, such as Presi-
dmtﬁnamdtnﬂ&mctmefthckmm.mh
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deposit insurance a device for forcing all banks into the
Federal Reserve System. Others were cm about th
safety of small deposits. Golembe, gg

of this congeries of purposes emerged

structure of the Corporvation. Title I, nnld.u Act o! 1935,
49 Stat. 684. It was a carefully du:lpd mechanism for
implementing a system of deposit insuramce, but that is all.
The broad uaderlying purposes of Congress in passing the
Act do not previde & substantial legal basis upon which to
rast delegations of power.

. There is a further argument, however,
which rests more directly upon the provisions of the Act,
without implying a roving commission in the Corporation
"toinqu.truinmﬁywihndthn, upon discovering
them, to do anything [it] pleases.” ter Poul : . V.
Bnitod S 8, 295 U.8. 495 (Cardozo,
argument 50 relatively simple, and, if uud, would meet the
objections to the first ergument. It is that the necessary
regulatory power can be implied from the ''conveniemce and
needs of the commmity” factor in Section 2{6] of the Act,

§ 1816:

/O"'lhl factors to be emumerated in the
"/ certificate required under section 1814 of
this title and to be comsidered by the Board
of Pirectors under section 1815 of this title
/ shall be the following: The financial his-
tory and condition of the bank, the adequacy
of its capital structure, its future earmings
prospects, the gemeral character of its
menagement, the convenience and needs of the
commmity to be served by the bank, and
whether or not its corporate powers are com-
'\/cumt with the purposes of this chapter.
Sept. 21, 1950, e. 967, § 2[6], 64 Scat. 873."




may werge
solidate. § 1828 (e) (Supp. III, 1961). The Corporation
st alseo consider
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such factors before it comsents to the establishment of
branch banks by state nonmember insured banks. § 1828(d).

The argument based on § 1816 assumes that the listed
factors do not cease to be applicable once a charter is
granted; they become continuing obligations assumed by the
insured bank. To carry out its mission, the Corporation
has an express gramt of power (§ 1813%):

{D“m. To exercise by its Boaxd of
tors, or duly authorized officers or agents,

mllhﬂmummﬁomu
granted,

"
.« » = =

0 “Penth. To preseribe by its Board of
tions i

Pirectors such rules and regula t may

deem necessary to out the provisions of

l tex. Sept. 21, 1950, c. 967, § 2(9],
stat, 873."

It may therefore issue regulations necessary to emforce
the obligation to ssxrve "the couvenience and needs of the
community.” This phrase refers teo the whole community,

without regard to race oxr vreligiom.

Once issued, the regulations can be enforced under the
Cerporation's gemeral power to termimate insurance for cause.
1f the Corporation's Board of Directors finds that any insuved
bank has continued unsafe or unsound practices ia conducting
the business of the bank, or bas knowingly or megligently
permitted any of its officials or employees to violate any
_-wtd.mof mumummw

after notice, besring, and a finding of failure to correct




§ 1818. These sanctions ave obviously not aimed at par~
ticular offenses but at contimued practices and policies.
But a practice of continued racial discrimivation, which
obviously would preveant the banks from servicing the con-
venience and needs of the whole commmity, would, if un-
corrected, furnish grounds for the texmination of insurance.

Gbjections to the foregeing argument can be summarized
under three headings. PFirst, that the conditious governing
the original grant of insurance are not continuing oblige~
tions; this attacks the fundamental assumption upom which
the argument £{s based. Second, the requirement that the
 "eouvenience and needs of the commmity” be considered does
not define an obligation of wniversal service, ilike a pub~
lie utility's, but a simple business factor aimed at pre-
venting improvidently chartered banks from weakening the ia-
surance system. Third, that the Corporation was not em~
povered to umdertake the rvegulatory functioms of a chaxter-
ing agency, but only to examine imsured banks for the pur-
pose of protecting its insurance fund from losses due
to umsound and wmlawful mansgement.

(1) The structure and statutory histery of the Act
give substantial support to the view that the factors to
be considered before insurance is granted are net centinu~
malmmwumm.m that they

within the termination factows, i.s8., "rafe,
w@wﬁd practice.” The statute itself requires

It—yhm:htumquiqmmm
for continued violation of law or regulatiom is also
available to all of the regulatory authorities discussed
in this memorandum. This includes any state law or Tegu-
lation. Consequently if a lendiang institution vielates
a state non-discrimination statute sanctions may be im-
posed by the federal agency having jurisdiction.
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(§ 1816) by the appropriate authority when mew insurence
was sought or changes occurred in the capital structure
of insured banks,

Further, if the conditieons of the original gramt of
insurance were continuous, it might be expected that the
provisions relating to the of insuramce would
r reference to them, Instead, § 1813

A 1955 amendment to the Home Loan Bank Board Act (§ 1421-

1449) indicates that conditioms of eligibility are mot aute-
matically continuing obligations. The FHLBB cam refuse member-
ship in the Home Loan Bank system to any imstitution which it

/fmuuhwcftmhlm““thehnmm

o of vhose management or its home fimamcing policy are imcon-
' D,

’ sistent with sound and ecomomical home financing or with the

of this [Aect].” § 1424(a). Originally it could

te membership only for failure to comply with the Act

and regulations issued thereunder, or for imsolvemcy. Sec-

ion 7, 47 Stat. 730. In 1955, at the Board’'s request, the
character and policy factor was added to the conditions for

. termination by Section 10%a of the Housing Amendments of 1955

\ 69 Stat. 640, so as to put ahiuinuémhinu‘tﬂ

i
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provides only that imsurance may be terminated for umsafe,
unsound, or unlawful operations. These comcepts in them-
selves are mot precise, but they were emacted in the light
of the long-established standards of bamk supervision
recognized at the time. (_gg_mv.m 332 v.s.
245, 250-254, which sustained as comstitutional general
delegations of regulatory authority to the Federal Home
Loan Bank Boaxd "in the light of the history and customs
of banking.”) Heither in the past nor at the present time
bas the right of bank officials to refuse loans upon any
ground ever been considered a matter within the purview
of bank supervisory authorities. See letter from 'm. McC.
Martin, Jr., Ch., Board of Govermors, Federal Reserve Sys-
tem, to the Civil Rights Commission, May 23, 196l. 1If
Congress intended to change the scope of supervision, or
the scope of the bank's duty to the community, whem it
created the FDIC it gave no indication to this effect.

The Act's statutory history also seems to indicate that
the needs and conveniences of the commumity are not continu~
ing criteria governing bank operations. The federal deposit
insurance program has undergone three statutory revisions.
In 1933 vhen the Federal Deposit Insurance Corporation was
created by adding a new § 128 to the Federal Resexve Act
(§ 8 Banking Act of 1933, 48 Stat. 168), it was contemplated
that insurance would be conditiomed upon the holding of stock
in the Corporation. National banks and state member banks of
the Federal Reserve System qualified for stock upon the basis
of a certification that the bank's assets were adequate to
meet its liasbilities to depositors and other creditors. GSee-
tion 12B(e) & (1), Federal EBeserve Act as amended by 48 Stat.
169, To gqualify for insurance, nonmember bamks had to meet
the same requirements. Thus the Corporation had to insure
banks if they were solvemt, i.e., if their assets were equal

/mﬁm same basis. H.R. 1622, 84th Comg., lst

Sess., p.26. Thus, vhen Congress wanted eligibility re-
quirements t:oboamumhgobn;ati.u. it made them
explicit by providiang that the status to which they relate,
once gramted, could be terminated fn failure to continually
satisfy them.

-11-



to their dqutt u.unm.. lnkh; Aet: of 1935. Heax-~

74 -4 M¢. t sa“.. ”l’ : M :
Crowley, Ch., FBIC). Mmﬁlm”mt lnof
ummnmud.d.cmmlnqont
Insurance Fund was created to which member banks and
state noumember bamks certified to be in solveat con-
dition were admitted. § 12B(y), Federal Resexrve Act
as amended, 48 Stat. 179. By 1934 86% of the nation's
banks had joined the temporary fumd under the sole re~
quirement that they be solvent. See 1961 Amn. Rept.,
IC, p.2. In 1935, title I of the Bamking Act of that
year laid down the basiec structure of federal deposit
insurance as it exists today., 49 Stat, 684, It was a
substantial revisiom of the 1933 plan. It was in the
1935 act that, for the first time, the commumity factor
was prescribed for comsideratiom vhem new insurance was
granted. Section 12B(g), Federal Reserve Act as amended,
49 Stat. 688, But the Act did not apply the factor to
banks which were already insured. It provided that the
insurance of banks insured by the Temporary Deposit In-
sumMMdhmﬁmdMMmm

or approval.” Section 128(e) and (£f), Federal Reserve
Act as amended, 49 Stat, 687, These banks could lose
their insured status omly for fallure to correct unlaw-
ful, unsafe, or unsound practices, as under present law,
Section 12B(t), Federal Reserve Act as amended, 49 Stat.
684. To complete the process, the Temporary Fund was
consolidated into the Fermament Fund. Sectiom 128(1),
Federal Reserve Act as amended, 49 Stat. 69%4. The 1950
revision in effect continued the patterm of the 1935 Act
by providing that all banks previously iansured by the
Corporation should continue to enjoy insured status with-
out further application or approval. Sectiom 4A, Federal
Deposit Insurance Act of 1950, 64 Stat. 875.

The treatment in 1935 of banks which were already
members of the Temporary Deposit Insurance Fund is sig-
nificant, These banks had been admitted to insured
status without being required to show that their operation

-13 -



would serve the convenience and needs of the commmity.
Nothing in the 1935 Act advised them (and they repre-
sented 86% of the banking commumity) that a mew cbliga-
tion of community service was being imposed upon the
continued enjoyment of insuvamce. All that the Act pro-
vided was that their operations were subject to scrutiny
for legality and soundness. It seems reasonable in the
light of this history te conclude that the formula,
"convenience and needs of the community”, does not set
forth a continuing obligation of sexrvice.

(i1) A substantial basis aiso exists for the argument
that the commmity factor of § 1816 does not, in amy event,
define an obligation to serve the whole commmity, as in the
case of public utilities. Rather, legislative history and
longstanding banking practice show that the sole purpose:
of the community factor was to protect the insurance fumd

against improvidemtly chartered banks.

As already noted, the six factors “to be considered"
when insurance was granted appeared for the first time in
1935, The entire plan of deposit insurance contemplated in
the 1933 Act was revised along lines suggested by the Cor-
poration itself im its report for 1934, 1934 FRIC Amn. Rept.,
pp. 34-35. 1Indeed, the bill which became title I of the 1335
Act was lergely drawm by the Corporation's then Chalrman of
;ﬂfn Board of Directors and its Gemeral Coumsel. Banking Act

1935’ 328 LILS G S8 O Sansiii oG LUXTERCY, UNIEEC
- s 74th Cong., lst Sess., p« 24 (cited hereinafte:
as 1935 Hearings). Both in its 1934 Annual Report
ing new legislation and in the testimony of its representatives
before the Senate Banking and Curremcy Committee, the Coxpora-
tion emphasized that the factors to be considered in the
issuance of new imsurance veve intended to give the Corporation
"sufficient power to protect itself agaimst incurring exces-
sive risks." 1934 FDIC Ann, Rept., P« 34. In his testimony
before the Senate Committee, Mr. lLeo T, Crowley, first chair-
man of the Corporstion, emphasized that the standards for ad-

which included comsideration of the convenience and

needs of the commmity, were directed to preventing the growth

" -
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of excessive unviable banking facilities chartered by
irresponsible suthorities. 1935 Hearings, pp. 31-32.
49-50, 5455, 56~57. But he clearly distinguished be-
tween benks vhich were already insured and new banks
seeking insurance; the new standards were to apply to
the latter, For protection fzom unsafe and umsound

1935m:.”, 56-57. Banks which were already
insured but were uneconcmic because the needs of the

commmity had changed were to be eliminated by the
process of merger and comsolidation, not by cancella-
tion of insurance, 1935 Hearings, p. 49.

The factors enumerated im the 1935 Act for the
granting of new insurance vere Said to be similar to
those utilized by the Comptroller of the Curvency in
authorizing mational bamks to commemce busincss. 1935
m‘. P 57; 8. mi m’. 7ath Cong., 1st Sess.,
p.3. The Comptroller first set forth requirements for
charter in the Instructions of the Comptroller of the
Currency Relative to the Organization and Powers of
Hational Banks (1920). These in turn were derived
from similar requirements which became widespread in
state banking laws bllmrluthnp-hdlﬂ'l. suhu.

"tohrsl l.qinhtm
Eoumd the ﬁnlom pattern of the state legisla-
tion with respect to public comveniemce and necessity.”

Stokes, op. eit. supra, p.926.
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v. Femer, 76 8.D. 252, 76 M. 24 722, 1956,

In at least one case it has been said that
if potential deposits and accompanying business
of the bank appear substantisl, them it will meet

interpreted in terms of business potential, not
ebligatory commmity service.

As administered by the federal bamking authorities
for the last twenty-seven years, it appears that the

“comvenience and needs of the comsumity,” has similarly been

-15 -
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interpreted to refer to the economic impact and potentialities
of new banking facilities in the commmity. There is no evi-
dence of any understanding that the phrase was intended to be

interpreted to incorporate a public utility concept of service
to all,

Nevertheless, the phrase, '"the convenience and needs of
the commmity to be served by the bank,” is adequate to permit
congideration of racial discrimimation in lending policies,
and the "plain meaning” of the language might be adequate to
overcome the legislative history. Vhether it would do so or
not may depend upon the context in which the questiom is
raised. The legislative history would probably be considered
controlling if the question were first raised in commection
with an attempt to make commmity service a conmtinuing cri-
terion. However, it seems umnlikely that this history would
control if the gnatian were first raised in commection with
a prospective application.

Even if the commmity factor is not a continuing eriteriom,
it can have an effect in diminishing racial diserimination in
bank lending. Every mew applicant for insurance, every bamk
being merged or comsolidated with amother, and every state
non-member bank seeking to opem a branch must submit to a
determination in which the commmity factor is a required con-
sideration (see discussion, supra, pp. 7-8 ). As an element
in testing the applying imstitution's ability to serve the
convenience and needs of the commmity--the whole commmity--
it would be appropriate for the supervisory asuthority to ob-
tain assurances that the newly insured or merged bamk, or its
nev branch, would not demy credit on the grounds of the race
of the borrower,

(iii) The final objection to treating the commmnity factor
as a continuing criterion is that this would make the FPIC the
ultimate law-giver to both the Federal Reserve System and the
Comptroller of the Curremcy, as well as to state chartering
authorities. Yet the structure of the Act imdicates that Con-
gress was determined to preserve fully the authority of the
federal agencies, and to preserve as well the jurisdiction of
any state regulatory authority vhere requirements were suffi-
cient to assure adequate protection for the insurance fund.
In the case of natiomal bamks and member banks applying for
insurance, the certification required for insuramce purposes

is made by the Comptroller and the BGFRS, respectively. The
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Corporation makes the determination omly for state non-member
banks. § 1814, If the Corporation finds continued violatiomns
of law or continued unsafe and wnsound or umlawful practices,
it must report them to the federal or state regulatory au-
thorities; only if correction is not brought about thereafter
is the Corporation permitted to act under its own procedures.
12 U.s.C. § 1818, tUnder the 1935 Act, the Corporation could
examine amy state non-member (of the FRS) bank, but it could
examine national banks and state member banks only with the
written comnsent, respectively of the Comptroller or the BGFRS,
§ 12B(k) (2), Federal Reserve Act as amended, 49 Stat. 684.
In 1950, this power was modified so as to authorize the FRIC
to make special examinations of state member baiks or national
and District (of Columbia) banks, but only whem "in the judg-
ment ‘af the Board of Directors such special exsminationm ic
necessary to determine the condition of any such bank for in-
surance purposes.” 12 U.S.C. § 1820(b). The regulatory
agencies' own view of the matter is reflected im a Joint
Statement, 38 Fed. Res. Bul., 877 (1952), This statement in
substance acknowledges that the several state and federal super-
visory authorities have am obligation to minimize the insur-
ance risks of the FDIC; but that the FDIC will normally attempt
to protect itself by exerting influence through the state
banking authorities, and by relying upon the Comptroller and
the BGFRS to protect it from inadequate capitalization and
unsound management on the part of banks under their jurisdic-
tion.

Thus, neither Congress nor the banking agencies themselves
have contemplated that FDIC will be amything more than an
insurer of deposits. To date it has never been considered an
arbiter of any aspect of loan policy, except as that policy
affected its risk as an insurer,

/(2. The Board of Governors of the
Federal Reserve System.

The Board of Govermors of the Federal Reserve System is
top directorate of the central banking system which is
sed of the Board itself, the twelve Federal Reserve Bamks
their 21 branches, and the member banks. The Federal Re-
Banks (FRB) are incorporated private banks whose stock
owned by the member banks in their district, but which are
1led by boards of directors, six of which are elected

-1’-
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three of which are chesen by the Board.
eserve Banks serve as depositories for their members'
reserves, as sources of credit to members who wish to berrow,
as purchasers of their members' eligible paper, and as huycn
and sellers of goveroment securities. They are bankers'
are required to hold stock and teo
maintain reserve deposits in their district FRE, to adhere
to various directives of ths Board of Govermors respecting
reserve requirements, interest rates, clearing house opera-
tione, and other monetary amnd credit comtrels. All nationgl

;?.

]
:
Hi
I+

may become members, and all members of the System must be in-
sured with the FDIC, The System as a whole is s mixture of

private and public banking controlled from the top by a gov~
ernment board for the purpose of regulating the velume of

Only ome in every five state banks is a member of the
Sy-ttn‘htlu overall meubership accounts for 85% of the
1“1 owmm 48 Amn. Rept., BGFRS,

s P .

Memmmmuvuum:ymumrmmm
to enable it to perform the duties, fumctions and services
specified in the Federal Reserve Act (§ 248 (1)), it does mnot
have unlimited regulatory power over mewmbers of the System.

Without sttempting a precise review of all the Board's
powers, it may be said that there are only two statutory pro-
mmmammmetmdmmcm
wenbers from discrimimating: the provisions goveraing admis
-Mafmmumsnmudmm':muum
authority over member banks.

The Federal Reserve Act specifies standards for the ad-
nission of state banks ss members, but not for natiomal banks.
When determining a state bank's application, the Board must
consider its financial condition, the genmeral character of its
management and whether its corporate powers are consistent
with the purposee of the Act. § 322. In addition, however,
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it must also consider the factors, including the "convenience
and needs of the commmity’ emumerated in the Federal Deposit
Insurance Corporation Act. § 1816. Thus, § 1816 defines
factors for admissiom to the Pederal Reserve System just as
it does for FDIC, and regulatory authority might be inferred
from it to the same extent as with FPIC. But all of the
arguments against implying regulatory authority im the FDIC
from § 1816 apply as well to the authority of the Board of
Covernors. There is mothing in the Banking Act of 1935, mak~
ing the considerations contained in § 1816 appliceble to new
state bank applications for membership, which indicatesthat
"convenience and needs of the community” comstitutes a test
of continued eligibility for members admitted under the origi-
nal Federal Reserve Act of 1913, 38 stat. 251.

Nor do the Board's visitorial powers offer much help.
It may examine the general character and amount of the loans
and investments of its member banks with a view to determining
whether any bank is making undue use of credit for speculation,
§ 301. But this authority, by its very specificity, forecloses
regulations aimed at discriminatory loam policies. And it
may also examine any state member bank (§ 248(a), § 323); and,
through the district FRB, provide for examinations to inform
the FEB of the condition of its members and the lines of credit
being extended by them. § 483.

It might be contended that authority to examine lines of
credit might relate to the power to deal with discriminatory
refusal to make loans. However, the regulatory limits of the
general visitorial power conferred by § 483 are defined by
the power of the Board to act upon the information disclosed.
1f, upon certification by the district Federal Reserve agent
(wvhe is by law chairman of the FRB's board of directors,

§ 305), the Board of Governors finds after notice and hearing
that any director or officer of a state member bank has con-
tinued to violate any law relating to the bank or comtinued
unsound or unsafe practices after having been warned by the
agent, he may be removed from office. It is a felony for him
to participate thereafter in the bank's affairs. Undoubtedly,
the Boaxd could issue regulations, consistent with banking
custom, which define safe and sound operations. But its power
appears to go no further.

-19 -



. L . .

Since the visitorial authority of § 483 extends to all
member banks, it permits the Board of Covernors to examine
national banks as well as state member banks. But the Board
has no removal power im such a case; that power is reserved
to the Cmmlhr of the Currency. § 77. In the eircum-
stances, "as a matter of practice, meither the Federal :
Reserve Banks nor the Board of Governors exaemine natiomal
banks because the Comptroller of the Curvemcy is directly
charged with that vesponsibility by law." 48th Aan. Rept.
BGFRS 1961, p. 106.

The liwmited grounds upon which sanctions may be imposed
leave no room for the implication of a power to te the
grounds upon which losns may be denied. The Board's visi-
torial power is aimed only at safeguarding the financial
soundness of its members and gathering informetion with respect
to their operations. The latter is a wholly commercial con-
cept which leaves no room for the achievement of larger social
pelicy, hmmdnh-abh

7!1:. Comptroller of the Curremcy and
the National Banking System.

The Comptroller of the Currency is an official in charge
of a Bureau in the Department of the Treasury who charters
and supervises federally incorporated commercial banks known
as national banks. § 1. These institutions were originally
created to provide a market for United States bonds; by de-
positing a certain quantity of bonds in the Treasury, they
could receive for issue national bank notes to the value of
90% of the bonds deposited. Thus, the Comptroller's function
was to be chief officer of a bureau to supervise "the issue
and regulation of a national currency secured by United
States bonds.” § 1. Since 1935, however, no bonds eligible
to serve as collateral for notes have bun issued; therefore,
the issue of national bank notes has ceased. 98th Amn. Rept.
Comp. Currenecy 1961, p. 28. And in 1513, the natiomal banks
were excused from the requirement of furmishing bonds. The
result is that except for minor functions related to the
shipment and destruction of Federal Reserve notes, the Comp-
troller of the Curremcy's only duty is to supervise the
national banks. As compulsory wmembers of the Federal Reserve
System, these banks are substantially similar to state member
banks, except in the source of theilr charters and their bank

examinations.
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The regulatory powers of the Comptroller are not substan-
tially broader than those possessed by the Board of Govermors.
As a chartering authority he inquires into the conditiom of an
association seeking to do business as a national bank, examin-
ing its general conditiom, capital, adherence to the require-
ments of the Act, and "any other facts which may come to the
knowledge of the Comptroller.” (§§ 26, 27). Since 1935, he
has also been required to comsider the factors emmerated in
the Federal Deposit Insurance Act (§ 1816), including the
convenience and needs of the commmity. As a supervising
authority, the Comptroller may examine any national bank
(§ 481), and require reports on reserves, lisbilities, and
affiliates (§ 161 (Supp. III)). If the director of any na-
tional bank viclates the matiomal banking act, or permits the
bank's officers or employees to do so, the charter is forfeited
(§ 93), and the bank i{s placed in receivership (§ 191 (Supp.
I1II)). A bank may also be placed in receivership if it fails

to pay a judgment creditor within thirty days (§ 191). Im
addition, any director or officer of a mational bank who con-

without reviewing all of the specific powers of the Comp-
troller, it is clear that neither his chartering authority mor
his visitorial power affords amy greater basis for the issuance
of regulatioms prohibiting racial diserimination by banks al-
ready chartered than in the case of the FDIC and BGFRS. The
arguments derived from the "commmity factor” im § 1816, pro
and con, are applicable to his chartering suthority. His
supervisory authority is so defined as to
basis for argument in favor of the desired authority.

it might be noted here t national banks are expressly
authorized to make real estate loans, but that
provision (§ 5371) simply states that the banks "may make real
estate loans.” It specifies in great detail the comditiomns of
security and appraisal, and the preparation of appraised value
which may be loaned against. There is no language, however,
which offérs a foothold for an argument against racially dis-
eriminatory denials of real estate loams. _
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/Y€, The Federal Home Loan Bank Board and Savings and
/Emlqnhuu.

The greater portiom of the nation's savings and loan
institutions are regulated to some degree by the Home Loan
Bank Board. This three-mam panel, which is now "sm inde~
pendent agency (including the Federal Savings and Loan

tion) in the executive branch of the Government”
(8 1437(b)), has three principal functioms: (1) to super-
vise and regulate the eleven Federal Home Loan hh;.%)i
to charter and supervise Federal Savings and Loan As -
tioms (§ 1464(3)); and to direct and regulate the operations
of the Federal Savings and Loan Imsurance Corporatiom (§ 1725).

The Federal Home Loan Bank System was established in
1932 (Federal Home Loan Bank Act, 47 Stat, 725) for the pur~
pose of providing "a permanemt system of reserve credit
banks for eligible thrift institutioms . . . ." FHLEB Ann.
Rept. 1961, p. 5. It consists of eleven Home Loan banks
organized on principles similar to the Federal Reserve banks,
plus the institutions admitted to membership in the System.
The Home Loan Banks serve as a unified, nationwide credit
source for member institutioms. Federal Savings and Loam
Associations are required to l6in the System (§ 1464(f)).
State chartered institutions become members or nonmember
borrowers, whether or mot insured with the Federal Savings
and Loan Corporation, provided they are duly organized under
State law, are subject to State examination and regulatiom,
or if not, will submit to Board examination and regulatiom;
make erm mortgage loans; are in satisfactory comdi-
tion; the character of their management and their home
financing policy are consistent with sound aud economical
home fimancing and the purposes of the Home Loam Bank Act
(§ 1424), The System presently includes 2ll insured 5 & L
institutions, both state snd federally chartered, and more
than 500 state-chartered .uninsured associastiomns. Its mem-
bership recently comprised 75% of all savings and loan as~
sociations in the country, and held 98% of the nation's
tot:lo!uvimaﬂlmnm FHLEB Amn, Rept, 1961,
Pe ds



The Federal Savings and Loan System, created by § §
of the Home Owner's Loam Act of 1933, 48 Stat. 132, com-
sists of federally chartered mutual savings institutions
directly esamined snd regulated by the Federal Home Losn
Bank Board. Such imstitutions must be insured by the
Federal Savings and Loam Insurance Corporation (§ 1726(a))
?ad]‘::‘m-u of the Federal Home Loan Bank System

3 .

The Federal Savings and Loan Insurance Corporation,
ereated by Title IV of the Housing Act of 1934, 48 Stat,
1255, insures the accounts of savings and loam type in-
stitutions up to $10,000 per depositor. To qualify for
insurance the institutien wmust have an unimpaired capital,
safe management and financial policies, and there must be
a need for am additional insured facility in the commmity (§
1726(c)). Upon becoming a member, am imsured institution
agrees not to make loans beyond fifty miles from its prim-
cipal office; not to issue securities except with the Cor-
poration's approval; mot to carry om sales plans, practices,
or advertising in violation of the Corporation’s regula-
ttm;ndtemryndqmtemmbdmm&d-
dends (§ 1726(b)). The Coxrporatiom may conduct such
examinetions as are necessary to protect it and other in-
sured iastitutioms,

The greatest number of imstitutioms and the greatest
dﬁnﬁmhdﬁn&dﬂdlmmﬁm

&
® o

Home Loan Bauk System but there substantial
legal question as to whether the Board has such
authority with respect to imsured assoclations
operating under State charters.

"It is not believed that the Beard has suthority to
\/iseue such a regulation solely on the basis that

-]23-



“/the association is an ifnsured institution under
Title IV of the Matioumal Housing Aect.”

At the present time all institutions which are in-

:
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to comply with any provisiom of this chapter or
regulation of the board made pursuant thereto;
(i1) is imsolvent: That any member of
a bank which is a and loan association,
savings and loan association, cooperative bank,
tead association shall be deemed in~

if the assets of such member are less
obligations to its creditors and others,

' tical matter the issuance of the desired regu-
force some withdrawals frem the System, but,
no alternative source of large-scale credit for
oan asseclations, such withdrawals are unlikely
ead. It is possible, however, that a state~

a regional private credit banking system might
created to escape from federal regulatiom.
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v}iuludngthlhnldwlofltlmmum{

The underscored language is the keystome of the argu~-
ment. Although there is no preamble or fiandings to show
the purposes of the Act, the legislative history makes
clear that they were principally to provide encouragement

to home ownership by making long-term mortgage momey avail-
able to all Americans. A policy of raclal discrimimatiom

obvicusly defeats this purpose, so that any institution
pursulng such a is defeating the purpose of the Act.
Since the FHLEB express power to "adopt, amend, and
require the observance of such rules, regulations, and
ovders as shall be necessary from time to time for carry-
ing out the provisions of this [Act]™ (§ 1437(a)), it may,
in the exercise of its regulatory authority prohibit the
denial of loans by member associations om the ground of
race.,

It was only in 1955 that the crucial language was
added to the termination authority in § 1426(1), by § 109(a)
of the Housing Amendments of 1955, 69 Stat. 640. Until that
time, mewberships could be terminated only for violation of
the Act or regulations thereunder, or for imsolvemcy. This,

mm«mm«uatmwmtuma
member of the Federal Home Loan bank system.™ H. (Conf.)
Rep. No. 1622, B4th Cong., lst Sess., p. 26. Thus, unlike



tial Message, Relief of Economic Situatiom, 5., Dec. Mo, 32
72d Cong., lst Sess., p. 3; 77 Comg. Rec. 12586 (Remarks of
Mr, Steagall), m-pniu-mdmn‘ mmmms
reserve system supplying short-time long-time to
savings and loan imstitutioms. H. Rept. No. 1418, 724 Cong.,
lst Sess., p. 3. There are numercus statements to the ef-
fect that a primary purpose of the Act was to develop home
ownership by making eredit available to home loan institu-
tions. See House report om the Act, H. Rept. 1

Cong., ilst Sess., pp. 8~9., This report was also submitted
to the Semate as the Report of that body's Banking and Curx~
:;:clg Committee, See, g.8., 77 Cong. 12604; 12606~

Rec,

It was clearly explaiuned in the House and Sengte
that the Board's right to refuse admission to institutions
whose practices were inconsistent with the purposes of the
Act was intended as a safeguard against unfair or even
usurious loan practices (77 Cong. Reec. 12619):

:

1V % | . I hope before we go
/smlmfmifmm [Mr, RE
(mthmmi-h-dythuchunmauyh
| protected. "

£
:
i

. =

) !O"&. REILLY, Mr, Chairman, in answer to the
"'/m:lm&uld?wk, I may say that the home-loan
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board under this bill has suthority to decide what
mm-p- shall be eligible for membership.

W%d‘f‘dl‘aznmds

/0"'bmummshuhmhu
("] become @ member of, or a nonmember borrowexr of,
a Federal home~loan bank if, im the judgment of

\
| See also 77 Comg. Rec, 12720-21, 14453-54.

.\ It was even objected that the "purpose” language was
defective becsuse it left the Board to determine the pur=-
poses of the Act. But an amendment to specify the purposes
of the Act was rejected. 77 Cong. Rec. 13099-13100.

From the foregoing it seems clear that both the language

and history of the Act support the view that the Board cam

-”ﬂ
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The Constitution declares that "[t}he executive Power
shall be vested in a President of the United States of imeri-
ca.” are, I, Sec, 1. It further requires that "he shall
take Care that the Laws be fulthfully executed . . .* aft.
I, See. 3. Congress is without power to pla¢e & purely
executive officer beyond Presidential comtrol. liyers v.

» 272 U.8, 52, It can, however, in its discre-
tion, place quasi-legislative and guasi-judieisl agemcies
within or without the sxascutive branch, :

v. Unlted Stgges, 295 U.3. 602; Wieper v. Umited States, 357
U.3. 34%. To test the President's power to issue directions
to any agency, therefore, it must first be determined whether
the ageney performs purely executive fumetions or is fundamen-
tally quasi-legislative or quasi-judicial in nature, 1If it

is the latter, them it must be determined whether Congress
intended to place the agency in the executive bramch., Thess
prineiples guide the discussion which follows.

“hen the FUIC was created in 1933 nobody was coneerned
with Presidential power over it. Becsuse the federul govern-
ment contributes nothing to its operastioms (it is financed
from assessments against insured banks) and because its super-
visory operations were concermed only with the security of
deposits, there was no occasion for the Lssue of Presidemtial
‘control to arise. leither the original enactment of 1933
(8 128 of the Federal Reserve .ct, 48 Stst. 168), the revision
of this statute in 1935 (49 Stat., 634) nor its readoption as
& separate FUIC set im 1930 (64 sStat., 873) throws any light
upon the Corporation's status. Thus "t his is another in-
stance in wihlch the mest sppropriste legal significsnce must
be drawn from comgressiomal failure of explicitness. feces-
sarily this is & problem in probsbilities.” [ienmer v. United
States, suprs, st p. 352.

A8 in the Yiemer case, the most reliable factor for
testing the ‘resident's power over the lorporatiom lies in
its function. The Cerporation is mot a gquasi-legislative
body like the great regulatory commissions; mor is it a
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grantor of licenses or udjudicator of disputes: it sianly
executes &« liw establishing s system of deposit security for
the natlon's banking system. None of the considarstions ave
oresent which support the "lime of clesvage betwsen officials
who Lere] part of the ixecutive establishment . . ., snd those
who are mambers of & body 'to exercise its judgement without
the leave or hinderance sf uny other official or sny depart-
@eat of the govermmemt® . . , . " uJigner v. Uniged Stazes,
89pTa, st p. 353; see Hymohrev's ixecutorx v, 2

8upra, at pp. 625-826. Corporation's funetions sre as
purely exscutive as those of & postmaster sdministering his
locsl office of the Postsl Savings System. Cf. Myggps v.
United ctates, suprs. Ia this respect the Corperstion is
closely slailar to emother establishaent which, though inde-
pendent of any departmeat or buresu of ths Govermment, is
nevertheless an executive agency subject to Presidentizl con-
trol -. the.Temnessee Valley suthority. In sustaining the
Fresident's power to remove the chalrman of that agency, the
Court of sppesls for the Sixth Civcuit held (Moxgan v. Iem-

nessse Valley -ughoxify, 115 .24 990, 993):

/l) e o« « o« It requires little to dememstrate
T/ that the Temnessee Villey .uthority exercises
predominantly an executlive or administrative fume-
tion., To it has been entrusted the carrying out
of the dictates of the statutes to construct dams,
generste electricity, mansge and develop gevern-
ment property. Mamy of these sctivities, prior
to the setting up of the T.V..., have rested with
the saversl divisions of the executiva bramch of
the government, True, it i2, that in exeeuting
thesa administrative fumctions, the Bourd of
Olrectors is obliged to eneet by-laws, which is &
lagislative function, and to muke decisions, whish
is an exereise of functiem judicisl in charsctar,
Ia this respect its duties sre, in no wise, dif-
ferent, excent perhaps in degree, from the duties
of smy other administrative officers or agenmcles,
or the duties of any other Board of Uirectors,
either private or publie, %hatever their charac-
ter, they are but incidental to the carrying out of
2 great sdministrative project. The Board does not
sit in judgment upon private comtroversies, or con-
troversies between privite citizems and the government,

‘m-
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and there is no judiclal review of its decisiomns,
execept as it may sue or be sued as may other cor-
porations, It is not to be aligned with the
Federal Trade Commission, the Interstate Commerce
Commiesion, or other adainistrative bodies mainly
exercising clearly guasi-legislative or quasi-
judieial functions -- it is predominantly an ad-
ministrative arm of the executive department.

The rule of the Humphrey case does met apply.”

The considerstions thus relied upon in Morgsm are clearly
applicable to the Corporation.

That the corporatiom is subject to Fresidemtial super-
vision has long been recognized. In performance of his duties
as the comstitutional repeository of executive power and to
"take Care that the Liws be faithfully exeeuted” (U.3. Const,
srt, 11, vees. 1, 3) the President required the Corporatiom
to submit its oyeratlng budzet te the Buresu of the Budget
(Ex. O, 7126, sugust j, 1935) even though no appropriated
funds were invelved, spd in & careful study of govern-
ment corperations rtaken im 1937 FLIC was classified as
helng diructly supervlsed by thn Prtlldcnt hnlurigh Sogv-

~ - L 4 Vel . neTvisory . . . 1-“
Rs»ort of the Pr-ttdcnt‘a uamnittcn on :dn&nistratlvu H«nagu-
ment (1337) pp. 295, 305,

It is true that the Corporstion hae been deseribed, for
nurpoges of fimancisl conmtrol as a “"mixed-owmership-corperation”,
L.8. partly Government-owned and partly private-ownad, See
H. Rep. 358, 78th Cong. lst Sess., pp. 13, 635} Sen. Doec. Yo.

227, 73th Cong. 2d Sess. p. 19. Seec. 201. Government Carparatiana

é? The Corporstion was excused from this rnqutrtunnt by the
provisions of the Government Corporations Control set of 1945,
3% Setat, 597, 31 U,3.C. 841, 856, See H., Rep., 836, 73th Cong.,
lst Sess., pp. 64, 69, This became nraeticable after Congress
had provided that the Corporation should undergo ammual com-
;g;ctal-typc audits by the Comptroller Gemeral., 31 U,3.C,
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Comtrol iet, 31 U.3.C. 856. But it has never been controlled
in any respect by any private persom or group. Om the comtrary,
its three directors are officers of the United States. One
of the directors is am offielsl of the Treasury Department,
the Cemptroller of the Curremcy; the other twe directors are
speclslly appointed. Both the egx officio director and the

two appointive directors are appointed by the President with
the advice and consent of the Senate. This is in sharp com-
trast to such institutions as the Federal Reserve Banks, a
majority of whose directors are elected by the member-stock-
holders. § 304. lMoreover it cam no lomger be sald that the
Corporatiom is of mixed ownership. although its capital stoek
was held undex the 1935 .et, by rhe Federal Reserve Banks and
by the Tressury, all of it was retired by payments into the
Treasury in 1947 and 1948, 61 3tat. 773; see FDIC Amm. Rep,
1961, p. 24. Thus not only comtrol but ownership ss well is
wholly vested im the United States. ,

It would be anomalous indeed Lf & corporation wholly
owned and controlled by the United States, with total assets
of mearly 2 § billion dollars, could operate as & law unto
itself. The necessity for Presidential supervision is indi-
cated by the fxet that the Bourd of Uivectors may borrow up
to 3 billion dollars from the Treasury whenever such funds
are required for imsurance purposes. (Sec. 1824) The impact
of this power upon Presidenmtial responsibilities is obvious.

Thus, the Corporation's fumctions, ownarship, comtrol
and history all demomstrate that it is subjeet to Presidenmtial
supervision. He may exercise this supervision by any wmeans,
including executive ovder, which is consistent with the Cone-
Btitution and laws of the United 3States.

There can be no doubt as to Presidemtial suthority to
issue direetions to the Comptroller of the Curremey. He is,
by statute, an officer within the Department of Treasury who
must "perform his duties under the al directions of the
Seeretary of the Tressury? (Sec. 1) ind although he is ap~
pointed, for « term of five years, he may be "soomer removed
by the Presidemt, upon reasons to be communicated by him to
the Senite.” (Sec. 2) Whet has been said of the executive
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nature of the FOIC's fumetions anplies with egual force to
the Comptroller im his supervision of the national banks.

It has long been the understanding of Congress and the
sublic that members of the Board of Govermors, although of-
ficlals of the Uoverament, zre independent of Presidential
control. The original Fedaral Reserve .ct of 1913 included
on the Board the Secretary of the Treasury and the Comptreller
of the Currency. In 1935, however, the Board was reconstitue
ted without them because exmperiasnce had shown that the Secre-
tary of the Treasury had tended to dominate the Board, there-
by defeating the objective of having national monetary poliecy
made by an independent group. 79 Cong. Ree. 11776 (Remarks
of Senator, snd former Segretary of the Treasury, Glass).
sroposal to place the Board of Governors under direet Execu-
tive control was passed by the House of Representatives as
part of Title II of what became the Banking ‘et of 1933,
the Senate rejected the provision and substituted the mmt

law. sSee Kress, The Bapking sct of 1935, 34 'Mich. L. Rev.
154, 166-165 (1935).

&+ major dispute between the Department of the Tressury
and the Board of Covernors in 1951 made a nutional issue of
the Board's independence. President Trumsn and Treasury
Seeratary onyder wished to kesp interest rates down in oxder
to minimize the costs of the public debt, which wers rising
under the pressures of the Koream Crisis. The Board of Sove
ernors felt that higher interest rates were necassary to
restrain the rising inflationary pressures inm the economy.
sfter « meeting with the Board the President armounced that
it had agreed to his views; the Board immediately issued a
deniuzl smd & public furor began., Senator Faul Oouglas
threstened to introduce legislation to "reaffira” the in-
dependence of the Board, but the dispute was settled vhen
the Treasury and the Board signed an aceowd in 1951, see
Huines, Hopev, Prices and Pollcy, sp. 586-539, Frasidemt
Truman later stated that he had not attempted to dictate
te the Bosrd "which is not part of any department of the gov~
erament.” Trumsn, Yeaxs of Txisl gpd Hope, pp. 44-45., See- -
retary Snyder later testified to & commlttee of Congress

¢33-



£l
-
voa . .
v .
= -
* 5

that "0f course there is no one outside of the Federal Reserve
Board that can force them to take any action. The Federal Re-
serve Board was set up by Congress and they make their final

determination. " MW
Public Debt, Hearings, Joint Committee on Report,

Congress has expressly provided that the President may
directly regulate member banks of the Federal Reserve System
during such emergency period as the President by Proclamation
shall prescribe. § 95. This statute, which was enacted
in the Emergency Banking Act of 1933, Sec. 4, 48 Stat. 2,
would probably be viewed as excluding any implied power in
the President to regulate the member banks in other circum-
stances, even indirectly by orders to the Board. C£. Y

town Sheet & Tube Co. v. er, 343 U.S. 579. In this con-
nection it should be t the Proclamation of the

Korean Emergency is still in effect. Proclamatiom No. 2914,
Dec. 16, 1950, 64 Stat. A454. The emergency contemplatad by
§ 95, however, is obviously directed at a collapsing banking
system.

Strong evidence of the Board’'s independence of the Presi-
dent is contained in the statute defining their terms: mem-
bers serve for 14 years. § 241. They may be removed by the
President only for cause. § 242, Moreover, evem a Cursory
review of the Board's functions demonstrates thac it is, fum-~
damentally, a quasi-legislative agency which initiates mometary
and credit policies and implements them by direct regulations
and indirect credit comtrols. These considerations, and the

decision in Humphrey's Executor have the effect of placing
the Board beyond the effective policy control of the President.
D. The Federal Home loan Bank Board.

Congress itself has made clear that the FHLBB is subject
to Presidential control. In 1955 the Board was a component
of the Housing and Home Finance Agency, where it had been
placed by Reorganization Plan No. 3 of 1947. By Sec. 109(b)
of the Housing Ameadments of 1955, this status was changed.
But there was no intent on the part of Congress to make the
?urd(n;?npm of Presidential comtrol. The Act provides

1437(b)):
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[‘f)m&ml-mmuuﬂuhi.chnn, pur-
r Tmnt to Reorganization Plam No., 3 of 1947, es-
tablished and made s constituent agemey of the
Housing and Home Finumce /gemcy, shall, fyom
sugust 11, 1935, cease to be such a constitu-

ent sgency aad llul!. be am independent aganey
{ineluding the Faderal Savings amd Loan Inu-

| ranee Corporation) M.w

- - - -

The uanderscored langusge removes any basis for argument
thnt a8 a legal matter, the agency was intended to be inde-
m»!rmtd-nttalwm _



