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DEPARTMENT OF STATE + C
// Washington

Z/ April 12, 1963

MEMORANDUM FOR: Mr. Nicholas de B. Katzenbach
/Deputy Attorney General
SDepartment of Justice

Nonrecognition of Sovereign Inmounity of
/ Certain Foreign Government Property from
/Execution and a Balance of Payments
Problem.

In accordance with our telephone conversation, I am
enclosing (1) a copy of a proposed letter to the Attorney
General regarding sovereign iumnity, and (2) a copy of a
proposed reply to Senator Eastland containing the Department's
coments on S. 576.

Ray Yingling was informed this morning by Fred Smith that
Treasury is sending a letter to Abe Chayes from its General
Counsel about the possible effect of a letter to the Attorney
General on sovereign immunity at this time.

/Richard D. Kearney

{Acting Legal Adviser

En closures:

1. Copy of proposed letter
to Attorney General
regarding sovereign imunity.

92. Copy of proposed letter
to Senator Eastland regarding
8. 576.



Dear Mr. Attorney General:

The Department's letter of May 19, 1952, from its Acting Legal
Adviser to the Acting Attorney General, stated that thereafter it
would be the policy of the Departmet of State to recognize sovereign
imunity from suit of foreign goverments made party defendant in
courts in the United States without their consent only with regard
to sovereign or public acts (t t e3 but not with respect to
private acts (iue t~kio ) . This decision, which rested on a
n er of reasons set forth in the letter, was made only after a study
of the practice of foreign states, as reflected in the decisions of
their courts, revealed that little support existed for continued full
acceptance of the absolute theory of sovereign iunity. Hoever,
the change of policy stated in the letter related only to immunity
from suit, and the Department of State, upon request, has continued
to recognize sovereign ismunity from execution of foreign govrnment
property without regard to the nature of such property or its use.
This practice seemed to be in conformity with general international
practice and not inconsistent with the lma of the United States.

The eperience of the last decade has satisfied the Department of
State that its change of policy with respect to sovereign immunity from
suit was correct. For some time, however, the Department has not been
satisfied with the anamlous situation resulting from the fact that,
although under the new policy a valid judgment against a foreign govern-
ment may be obtained by a private suitor in a estioni case, no
satisfaction of the judgment is possible unless the sovereign defendant
voluntarily submits to execution. No assurance exists that it will do
so. Experience shows the contrary. Thus while it may be of some benefit
to a person doing business with a foreign government to have his rights
determined in the courts, the ends of justice are frustrated if, when
such rights have been determined, no satisfaction is available. In such
cases the order of the court, which would ordinarily be enforceable
against the will of a party, is nullified through recognition by the
executive of sovereign imnity from execution. Furthermore, the
knowledge that imunity from execution is available reduces or removes
the incentive for the foreign government to defend on the merits.

With

The Honorable
Robert F. Kennedy,



With a view to rmedying this situation, the Departmat has
again examined the practice of other countries in the field of
sovereign immity as reflected in the decisions of their couts.
The results of this exaination indicate that not only has thre
been further bof the absolute theory of sovereign immity
from suit amongst the dwindling number of states which still adhered
to that theory, but there is a parallel trend aay from immnity from
execution on property of a foreign sovereign used in connecton with
acts of a private nature (,~s ti . The court of Astria,
Belgium, Czechoslovakia, Egypt, France, Italy and Switzerland have all
held that property of a foreign governent, at least property held io
its private capacity, is not iune from exection.

Lportant international also make foreign goverm mnt
property used in c inmrcial activities subject to the sa me easures of
enforcement as privately oned property.

The International Convention for the Unification of Certain btles
Relating to the Imnity of State-Owned Vessels, signed at Brussels on
April 10, 1926, provides that state-mned merchant vessels and their
cargoes are subject to the same enforceent measures as privately-owned
vessels and cargoes. Argentina, Belgium, Brazil, Chile, Demark,
Estonia, France, Germany, Greece, Hua y, Italy, Netherlands, Norway,
Poland, Portugal, S eden, Switzerland, Turkey, and the United Arab
Republic are parties to this Convention. (Bulgaria ratified the Con-
vention in 1937 but denounced it in 1959). Although the United States is
not a party to the Convention, it has been its policy for many years not
to claim sovereign iamity for government-owned or operated merchant
vessels.

The United States is also a party to treaties of Friendship, Co
merce nd Navigation or similar treaties with Italy, Ireland, Greece,
Israel, Demark, Japan, Germa, Iran, Nicaragua, Netherlands and Korea,
providing that no enterprise of either party which engages in comercial
or other business activities within the territory of the other party
shall enjoy any imunity from suit or execution of judgment to which
privately-owned enterprises are subject.

Article 21 of the Convention on the Territorial Sea nd the Con-
tiguous Zone adopted on April 29, 1958 at the First United Nations
Conference on the Law of the Sea at Geneva provides that goverment
ships operated for comecial purposes are subject to the s enforce-
meat measures including levy of execution as are privately-owned ships.
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Although this Convention is not yet in force beease the requisite
number of ratifications or ~aer es (22) have not yet been received,
it is likely to become effective in the near future. The United States
is among the eighteen countries which have already ratified the Con-
vention. Here it may be noted that Soviet bloce countries which have
so far ratified the Coention have reseved on the provisions in
question, still claing svereign immunity for goerwa t-awned or
operated merchant vessels.

It is evident that, although iourts of foreign states may often
grant munity from execution on e ent property, the is no such
uniformity or generality of practice with respect to government property
used in acts of a private nature as to constitute a rule of customary
international law exmpting such property from execution. As has been
observed aptly by one authority, "It is significant that state
affected by masures of execution have not as a rule protested against
it as being unlful. On the other hInd, there is no doubt that
property having a public function such as a warship, a military plane,
an embassy building, etc., is immune from execution under international
law.

The change of policy set forth in the 1952 letter was made because
it was felt that the absolute theory of sovereign Immunity from suit
was inconsistent with widespread state trading, and that justice was
more likely to be served, in the long run, by a practice which did not
accord a privileged position to govermnts and which enabled persons
doing business with them to he their rights determined in the courts.
For similar reasons, it is now considered right to restrict the imaunity
from execution which foreign government property in the United States
has heretofore enjoyed under the Department's practice. Hereafter,
requests frm foreign gove ts for recognition of sovereign imunity
from execution on their property within United States jurisdiction will
not be alloed unless the property is being used exclusively in
co tion with activities of a sovereign or public nature (r ipei

In conformity ith past practice, the Deparn will continue to
keep you informed of requests from foreign governmenta for recognition
of sovereign iemimity in connection with cases pending in the courts
and of the ation taken thee.

/ Sincerely years,

Lab~t iffuIUa k
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