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memorandum describes the difficulties being emcountered ia
the enforcement of 8 U.8.C. 1185(b) in respect of ¥, 8. citi-
zens who travel to Cuba without permission of the State De-
partment -~ ie., without & passport valid for such travel.

I shall also present my views herein on a proposed State

. Department regulation semt to us for comment which would remove
the pressat restrictions on the travel of U, 8. citizens asbroad,
with the sole exception of travel to Cuba, The effect of the
regulation would be to eliminate the current prohibitions on
travel to Albsnia and the Commmist-controlled areas of Chima,
Korea and Viet Nam.

bf L LUV LELULY - .,'{.'. E L. LAL§ Al LSl LA LIS . 3 U.'Oc. ms.
which was first emacted during : et of May 22, 1913,
| &0 Stat. 559), provides im m (a) that certain restric~
tions on, or connected with, the wovement of sliems in and out
of the United States may become effective durimg the existence
of any national emergency proclaimed by the President. The
restrictions come into effect only if the President mekes a
munbxumxmmmmmum
United States require that they be Lmposed.

Subsection (b) of section 1135 provides that during the
period a proclamation issued under subsection (a) is im force,
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|0"4e shall, except as othexrwise provided by the
President, smd subject to such limitations and
7¢xuptiansn:h!ruuntmmm.d
prescribe, be unlawful for amy citizem of the
|, Uniced States £o depart from ox emter, or at-

tempt to depart from or eater, w
A12 4 A S ; ELAG PSS MUL L. mh
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L'flllbmt.‘hl () of section 11585 suthorizes crimimal sanc~
tions ageinst anyone who violates amy of the pro-
[ visions of the sectiom, or of any permit, rule or regulation
issued thereunder.

U] Proclamation 3004 of Jamuary 17, 1953 (18 F.R. 439) was

issued under section 1185(a) after the commencement of the

’puml: period of national emergemcy proclaimed by the Presi~
dant on December 16, 1950 (Proe. No. 2914, 15 F.R. 9029).
Among other things Proclamation 3004, which is still in force,

) delegated the administrat of the controls under sectiom 1135
te the Secretary of sszry The related State Department

/ regulation grants the following exemption from the prohibition
of section 1135 against a citizen's entry or departure without
a valid passport (22 CFR 53.3):

}O"ovdummt shall be required of a
7c1umo-fth¢muam¢xoilmtia'
owes allegiance to the United States:

*®w

[0 “(b) When traveling betweem the United
States amd any coumtry, territory or island ad-
7jmt thereto in Horth, Cemtral or South imerica,
excluding Cuba: Provided, That this exception

N
./ The Secretary of State had previowsly administered the
controls authorized by section 1155 during the existence of
the national proclaimed on May 27, 191 in comnsec~
tion with World War II (Proc. No. 2487, & F.R. 2617).
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shall not be spplicable to suy such persomn when
traveling Co or srriving irom & place outside the
United States for which a valid passport is re-
quired under this part, if such travel {35 accom~
{ plished via any coumtry or texritory in North,
Ua.m-—.m. or South America or amy island adjscent
thereto: . . . .' :

"f As to countries in the Westerm Hewmisphere other than Cubs,
it appears that this regulation itseli serves as a 'valid pass~
] port” for the purposes of § ¥.5.C. 1185(b). For travel by a
citizen to or from Cuba or 2 countxy outside the Westerm Hemi-
sphere, the regulation of course requires a passport valid for
the country visited. I1f a passport holder travels without au~
thority to Cuba, or smother proseribed couatry, via & country
' )fummmuvalu. it would seem that he is
punisheble under section 1135 for departure from the United
States without & valld passport onliy if he had the imntemt to
g9 to the forbiddem goumtry at the time of deparcure. However,
regardless of his intention ot departure, his visit te such
country might vieolate 18 U.8.C. 1544, which makes it & cerime
to misuse a passport. Sectiom 1185 may therefore not be
needed im that sit@acion.

- Since 18 U.5.C. 1544 canmot be invoked im cases where a
passport has not been issued, it is ineifective in the situation
wiere a citizen travels to a countyy for which no passport is
required (e.g., Meéxico or Canada), and thereafter, conirary to

 the State Department's regulation, goes to Cuba, ultimately re~
turning o the United States via the seme voute. It is this :
. situation which is discussed in Mr. Yeagley's memorsndum to the
- Attorney Gemersl. Again, the citizem's depsrture from the United
States would seem to be ifmproper under the State Department'’s
regulation and section 1185(b) only if he has the iatent to go
to Cuba at the time of departure. Although his retwim to the
United States would be im violation of the proviso to the regu-~
lacion vegardless of his intent 2t departure and sectiom 1185(b)
might be construed not to require any showing of inteat in cases
of return, it is perhaps problematical whether a conviction for
entry without & valid passport could be obtained where the
traveler could not be comvicted for having left without a pass-
port in the first place.
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It will be seen from the foregoing that the essence of
an offense under section 1185(b) is an improper departure from
or entry into the United States and that the statute does not
by its terms prohibic, or suthorize the prohibition of, sm
entry by a citizen into a foreign territery which is not st
the same time a departure from the United States.

. As stated in United States v. Jommson, 323 U.S.
273 ( s @t p. 276:

IOMMﬁmhMmu...mm
7uulymnrso£m1hn1mm They raise
deep issues of public poliey. . . .

srticle I1I, sectiom 2, clause 3 of the Constitution re-
quires that the trial of crimes

| O*shall be held in the State where . . . committed;
7 but not when committed within any State, the trial
wmnhﬂuthplmuplmumms
may by law have directed.”

YThe Sixth Amendment covers much the ssme ground by providing
'thet im all eriminal prosecutions the asccused shall have the
right to a trial "by an iwpartial jury of the State amd dis-
trict wherein the ¢rime shall have been committed."”

Y Although Article III and the Sixth Amendment determine
the venue of trial, they do wot contain standards for deter-
)mmmm.«mmm "That place is
determined by the acts of the accused thet violate a statute,”
Johnston v W 351 U.S. 215, 220 (1956). In the
instant olmu.a act of violatiom is clearly specified in
the statute and consists of a departure or eantry.  The boundary
)mummmxmumm-m
determines the venue. Venue uhumlyuduﬂ,hu_
mmo!mmttmchaum

F.24 302, 305 (C.A, 8, 1’60). Mr. Yeagley states is memo-
randum that evidence te establish the points of deperture end
entry in the cases of suspected violators of sectiom 1135(b)
mm;mmmumulymmuamm
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um v. United States,
246 (nsz) G, United States v. 256 U.S. 280 (1922);
W Ve - ._,.".'.';*- ;._-._., “ o:o 323 m h 355 u.sn
3 jaited Btates, 287 F.2d4 117 (C.A. 9, 1951), cer:.

den. LS. 341. And the use of the word "willful” or
"willfully” is not necessarily determinative. "wmm" has
mmu“-mofww.u-m
often being influenced by its comtext.”
317 U.8, 492, 497 (1943). At vimes it may udt:-rquh-
nmnhuutmu-wulumuuhth

] - : m 'QSO 56’ ” (1”‘)’

290 U.S. 389, 394 (1933).
mited States, 325 U.5. 91, 101 (1945);

A A AL J .. e b & ! 'o“ m (C.A. ” 1”7); m '.

m’ 254 - : (co‘. " 1’“)

section 1135(c). The holding would mo doudbt be affected by the



mmutrnolmmmumsuuyhmumm
comviction under sectiom 1185, 1 have po doubt that it would
generally be a troublesome factor h_ 2 prosecution.

lec ourasnaed SEencm ! statute. Section 1185(b)
umtmumthmdaefmmm.nu

prasemt, it wishes to ssintain & "non-passport” policy as te

certain countries, & veguirement of passports as to others and
general probibitions of travel to some of the latter. 4As ap-
pears above, the curvemt diificulties of prosecution ia respect
of:mﬂhyﬁﬂmm%mmﬂnmmugw the ef-
fect of the “pon-passport” policy on the enioxcement of the
existing prohibition sgeinst travel to that coumtry.

it seems ¢o me that the simplest way to resolve the diffi-
culties is to amend section 1135(h) to sdd an outright prohibi-
tion against en Amevican citizen's traveling to, entering or
traveling in sny foreign tewwitory which the Governmeat has put
off limits, subject to exceprions made pursuant. to regulations.
An ect made unlewful by an swmendment of this kind would be one
which, u:mmcofamcumnimmzmmu
“aot comaitted within any Stave,” and the trial therefore may
be "at such place or plsces as the Coagress may by law have
directed." 13 U.5 €. 3238 provides that the trisl of olfenses
committed out of the jurisdietion of any particular Stste or
distriet shall be in the district where the effeader is found,
or imto which he is first brought. Thus, the present vonue
problem in conmection with sectien 1135(b) would be avoided,
since once am emtry or stay by a citizen im forbiddea terri-
tory were established, i.twuldnethmurymam
cutor to obtaim evidemce 23 to the point of his departure from
or entry into the United States. I should add that there can
be no question that the United Stetes has the power to iwpose
the suggested statutory comtrols over the travel of its citiszeas,

v. Hertex, 270 F.Zd 905 (C.A.D.C. 1959), cert. dem.

Yoxthy
361 ¥.5. 918, and the power to impose criwimsl sancticns for

violetions of the Statute, evem though oceurring abroad. United

Stetes v. Bowman, 2560 U.8. 94 (1922); MV- Uniced States,
86 U.8. 421 (1932).

I believe it would slsc be helpful to smend sectiom 1185(e)
by deleting the word “willfully.” This smendment, sccompanied

‘&-



prasent evidentisry problems as to intent or kmowledge on the
part of citizens traveling to Cuba. It seems to me that in the
light of a clear congressional expression alomg this line and

of the mationsl interest involved in keeping citizens out of
"trouble spots” abroad, Horthy v. supra, at pp. 910-911,
the courts will mot be imclimed to that mens resa or sgisnter
is required for a comviction. : :

|

"as contrary to the natiomal interest.” I believe the
a3 to departure with a wrongful imteatiom is of little use, in
view of che venue problem and the difficulty of proving such
intention. Im additiom, it may be of dublous validity simce
in sssence it would prescribe punishment merely for & wrongful
state of mind -~ that is, prescribe pumishueat without the com~
mission of & criminel sct. Finally, Congressman Waslter's
“nationel interest" standerd is an unnecessary and perheps
complicating safeguaxd.

Despite these objections to H.R. 5683, I believe it may be
& usaeful vehicle for the amendwent of section 1185(b). Accord-
ingly, I recommend that instead of proposing a mew bill to casry
out the suggestions I have made above, this Depertment, joined
by the State Department, support the énaciment of
Walter's bill with modifications to srrive ot the same vesult,

10 1

Abram Chayes snd Abba Schwerts have drafted, for submis~
sion to the Secretary of State, s propesed SBtete Department
travel comtrol reguletion on which they dosire our visws., The
draft vegulation has two purposes: (1) it would reseind all
existing geographic restrictions on the foreign travel of U.S.
citizens except travel to Cuba; and. (2) it would pull into ome
place the substance of the scatterec State Depsrtment rules,
releases and notices which presemtly lay dowm such restrictioms.
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It sppears that Governor Herriman snd Edward R. Muxrvow par-
ticipated in the review of curremt regulations and practices
which led to the draft, but it does not appear whether they
have approved it. ~

If adopted, the vegulation would lift che presemt prohi-
bitions on travel to Albania and the Communist-controlled areas

of China, Korea snd Horth Viet Nam, It is the view of Messrs.
Chayes and Schwarts that "vestrictions on travel should be im-
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umu&mmaby"wmnm-. including bar
associations, foreign affairs groups and the pudblic gemerally.”
Whether they sre correct in their asssessment, I am not in a



U.5.C. 1185 in that prevision
is imcorrect simes, in gemeral, as moted sbove, the comduct
viclative of that statute is a departure from or emtry into
the United States rather than travel in a forbidden area.
However, if sectiom 1135 were to be amended as 1 have

sbove, the statement would of course be sccurate.

The new regulation would suthorize travel im & forbiddem
area, upon applicationm, by persons im any of four classes:
aewsmen, representatives of the iAmericam Red Cross, relatives
of persons who sve critically ill or in custody in such areas
and such other persoms &s sre spproved by the Secretary of
State “in light of the national intevest.” I believe these
categories to be reasomable. '

I vecommend that the draft regulation be expanded to in-
eluh-pmhmmufuindﬂunmhw
"departure~control officers” to prevent & citizen's departure
from the United Stetes when such asction is justified. 8 CFR 53.8
recognizes the right of the Secretary of State "or his represen-
tative at a port in the United States” temporarily to prevent &
citizen from departing but does not authorize the designation of
immigration efficers as his rvepresentatives for this purpose.

Part 46 of 3 CFR provides for the sppointment of immigra-
tion officers as departure-comtrol officers to prevent the de~
of aliens in specified circumstances and provides for

M2
%mmmummmmmmmsm]u
broad and comprehensive. Nevertheless the bill itself defines
sll the infringements of its terms which may be criminal. It
is only possible for the Presidemnt, by prescribing limitations
and exceptions, to diminish the sumber of erimes or the variety
of circumstances under which a criminal act may take place. Im
other words, the bill places a maximum limit beyond which its
penal provisions may nmot be carried.” H. Rept. 485, 65th
u-. 24 “.‘a. P- 30 )
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hearings when requested., It seems to me that it would be
belpful to have a parallel regulation suthorizimg the uweili-
sation of immigration officers to prevent citizens from de-
parting for purposes harmful to the national intexest. dAe~
cordingly, I recommend that we propose to the State Department
that a regulation similar to § CFR Part 46 be put into effect
u&muuum

| 3 comelusion

Ifywmwwgu:infwmmms.
I shall take steps to enlist the State Department im the sub~
mtuaafajohtmmmuwn-nhdmm-
of Congressmen Walter's bill.

Upon your informing me of your views as to the proposed
State Departwent regulation -- and, in particular, the relsxa-
tion of the ban on travel to Albania, Commmist China, North
Viet Ham end Horth Korea ~~ I shall prepare comments for trans-

- mittal to that Depsrtment.



