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) Mrs. Copelénd

: "/ In ruponu to

| your oral request,

( attached is 2 memoran-
| dum, prepesred in this

| Office, concerning

( the designation of
/ members of the National
i Guard of the District
/of Columbia as Special

) Police,

| Norbert A. Schlei



Y A decision hse been made to use members of the
Hational Cusrd of the Distriet of Columbia to supplement
]mezulmnxmmnmmmmmxn :
expected to participste in the civil rights demonstration
on August 28, 1963, Members so used would mot be "federal-
for this purpose, but, instead, would serve iam their
capacity ss meémbers of the District of Columbie militia,

ized"

L/A question has aerisen as to whether members of the
Guard way h designated ss "Specisl Police", and vested
ywith the powers thereof, under the provisions of Sections
)3n‘mnse£mmasum«ofmnumst
Columbis (D.C. Code, 4-133). The purpose of such desig-
netion would be to aveid litigetion, eivil snd crimimel,
dnvelving the legslity of sctioms, including arrests, by

- { Sections 378 and 379 (as codified) read .._m.
Jj Sy |
7 ' )O“n.m‘tmmm,mm

emergency of riot, pestilence, invasion, in-
mrmmm, or mia; ny day of publi.c tlu-
4 3 564 Sudies A 5. = LI L]
' mamy speciasl privntu aiw m
» 88 it wmey deem advissble, end
! asmitud:hl. During the term of
\/nmi.« of such special privates, they shall
possess sll the powers end privileges sad per-
form 21l mu:mczﬁnprtumﬁtm
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-mmplmﬁmummucmm
7 special privetes shell wear an emblem to be pre=~
sented by the Mshmt." (wu W.]

7 the legislative history of those sections (formerly
Sections 20, 23 of the Act of August 6, 1861 (12 Stat. 324,

m))m::m::mmmmmormd
those provisions. ;

' ﬁmofmmuudhmmmmn'
doubt s# to whether those provisions were intended to au~

thorize the designetion of National Gusrdemen as Special

Police in situstions of this type.

Those provisions degeribe a pumber of ss.m:un
in vhich Special Police may be designated, but only two of
those situations~-ceremonies or celebrstions--cen resson-
ably be considered as describing & dememstration or rally

~ of the type scheduled. The normsl dictiomery wesming of

those terms appesrs to encompass & rally or demonstration -
of this type; however, it could be urged mttbuynvt—» :
sions are spplicable only with respect to "official” cere~

Fourth of July celebrations. ie understand that the Gove

ermment of the Pistrict of camu has officizlly recog-

~ nized this event by spproving rally and perade plans, and

thet the Civil Service Commission hes recognized the event
by urging Federal sgemcies to adopt & libersl pelicy toward
mﬁuml leave and lesve without pay on August 28,

1963, which might be enmough to constitute this as an

officially recognized ceremony or enlcm:hu.

; mum,unm:m:;mmm.t ol
Guardsmen as Special Police could be successfully challenged
mmmmt&huutcmor«h&mm
withia the miq of Sections 378 and 379.

Hext, m.mmymawmmmuz

Police shall be designeted "from among the citizens™ and
that langusge might be construed as excluding NHational
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. However, this provision can be construed as ex~
cluding aliens rather then members of the Armed Forces.
In addition, even if thst lengusge was intended to bar
the designation of military persommel, it could be ax-
gued that Netionmel Guardsmen (when not federslized) are
primarily citizens rether than mum- and are ehcrcfert
~ eligible for designation.

nmwdukarwdmthtiﬂlw
~ ere both citizens and soldiers, snd that Sections 378 smd
379 werely require that s designee be a citizem and in no
way bars a citizen simply because he is a part-time toldinr.

Once sgain, on balsnce, umwme
the designation of & nom-federslized Natiomal Gusrdsman
28 a Special Folicemsn under the circumstances here con-
templated would be declared invalid.

Since the only reason for desigasting Hatiomal
Guardsmen as Special Police is to sfford them sdditiomel —
- protection im sny litigatiom thet might arise out of their
sctivities in support of the ecivilisn police foree and
since there is no readily discernible way in which 2 i
Cuardsmen could be sdversely affected if his designation
a8 2 Specisl Policemen were subsequently declared unmsuthor-
ized, it seems reasoneble to resolve all doubts concernming
the scope of Sections 378 and 379 in favor of & comstruc~
tion that these sections suthorize the designation of
Hational Guardsmen ss Special Police, If 2 court subse- =
quently rules to the contrarygs Guardsman imlsnd will be

‘mmmwn'.mmrum ‘Therefore,
'm:ppn to be 2 possible sdventage to be gained, and
nothing to be lest, umm»mmm. e

The Fosse Comitatus Act (18 U.5.C. 1385) prohibits

the use of the Army or Air Force as & posse comitatus ov
- to otherwise execute the lsws except in cases or under
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cirmm wpui.uny mw hy the Mm: or an

Act of Congress. That Act is not appliceble in this case

because the Guard is being used in its District of Columbia
status vather them in its Pedersl status (comparable to
the Natiomal Guard of Merylsnd being used in Cambridge),

 and beceuse this use is expressly suthorized by Section 44 -

of the Act aflimeh 1, 1889 (D.C. Code 39-602).

Aammmmmm umuum o
mszmxgm:cumtmﬂatmutafmmhl
1889 (D.C. Code 39-705), expressly provides thst mo aﬂi«:

 or emlisted man shall be lisble to eivil or eriminal

mmmmu:mmhémpﬁmwm'

duty. mmwmmmmm;'

to Section 44 a: ﬁnt Act w.ﬂ. Code 3!-632)*



