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Qkisheme v. Civil Sexvice Comelssigm, 330 U.S. 127,
142-4 (1947). Similaxly, it seems clear tht. as an
suthorise federal institutions to receive for treatment
persons who had been comnitted by state proceedings.
Compare 10 U.S.C. 5003; Dyngan v. Madigen, 278 F.2d
695 (€.4.9, 1960), cert. dem. 366 U.5. 919 (1960),
reh. den. 366 U.S. 947 (1961); Dumcan v- State of Msine,
295 ¥.24 528 (C.A. 1, 1961); Hall v. Yexdel, 40 F. Supp.
941 (W.D.Va., 1941); In re Boss, 48 F. Supp. 815 (D.Ore.,
1942), Various methods of fedeval-state cooperation by
mmmuammmm
permissible in the avea of trestment of narestics users.
Congress alse has considerable power to provide for
hospital treatment for marcotic users who are charged
with violation of federal laws. Compare Sxesmwood v.
United Staves, 350 U.S. 366 (1956).

This memorandum will consider the suthority of
‘Gongress to pravide direstly for civil commitment of
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naxouiies wiets, by Sefersl Sewrk prasesdings, to Solarel
institutions for treatment. If Comgress has authority to
' pwxalu.mm_, it follows, 2 fortiori, that
it could ensct some alternative form of legislation involv.
ing a greater measure of federal-state cooperation.
Civil commitment of mareotics addicts, under appre-
pelate procedural ssfegusrds, is eowpatible with the due
' in Bobinses v.Saliferals, 370 U.S. 660, 669 the Cowrt

stated:
/Outn the interest of the vislatien
lof [its narcotice laws], or im the interest of

mmmmunmamm.

a state might establish a program of

treatment of those addicted to narcotics.

Amdmd#mm&d

luntary eonfinement.”

Congress has provided for civil commitment of amy
person within the District of Columbia vho uses habit-
forming navcotic drugs so as to "endanger the public
morals, health, safety or welfare,” or who is so addicted

to their use "as to have lost the pover of self.control
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with reference to his addiction.” Aict of Jume 24, 1933,

67 Stat. 77, as amended, D.C. Code § 24 « wlgﬂ-/ﬂ

hmrctcmuhmm-dﬁﬁlumm
mdumcimdmmw the involune

tary detention, for medieal treatment, of persons suffer- |

ing from an iliness which makes them dangerous to themselves

or society. Laws for the commitment of memtally ill persoms,

and for the quarantine of those afflicted with contagious
 iliness, are elearly valid, provided adequate procsdures

are established for determining the faet that an individusl

is suffering from such an iliness, and for his release when

he is ne longer dangevous. E.g., Higgias v. uumm.

205 F. 24 650 (C.a.7, 1953), eere. den. 346 U.S. 870; ¥ells

W Act has been comstrued in one case,
134 P, Supp. 864 (D.D.C. 1955) but its cons: ty
mwmhhhlm
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| Gemeral, 201 F. 24 556 (C.A. 10, 1953). Congress or
s state legislature could validly place marcotics addiction in
the same category.
 The only question, therefore, is whether legislation to pro-
mmmmumum-ﬁmw-mnm
sny power granted to Congress. It is believed that, assuming a
proper factusl showing, such legislation could be sustained as
mexce, its taxing powers, and the treaty obligatioms of the
~  vumited States. Soms judieisl support for this view is afforded
hjﬂn-ﬁmh“v.“mﬂntm
might establish a program of compulsory trestment of asddicts
“in the futerest of discouraging the violation" of its Laws
Congress has comprehensively vegulated deslings in nar-
cotics in the United States. The Nercotic Drugs Import and
- Export Act, 35 Stat. 614 (1909) as amended, 21 U.S5.C. 171-
-m.pmw-ﬁmm,w-m
such amounts of crude opium end coca leaves as the Comuise
sioners of Narcotics finds needed for medical and legitie
mate uses; it prohibits all exportation of smoking '
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opium, and permits other exportations only to signatories
‘of the Hague Conmvention of 1912, and only if the Commise
of licensing comtrol and the drugs will bo used, and are
needed for medical and legitimate wses. (21 ¥.S.C. 173,
182). Dealings inm unlawfully imported drugs are prohibited.
(21 U.8.C, 174). Possession of heroin is prima facie proof
that it was illegally imperted. (21 U.5.C. 1766). The con-
stitutionality of this act has been sustained as an exercise
of Congress' power over commerce. Yes Hov v. Usited States,
268 U.s. 178 (1929).

The Harrison Anti-Narcotic Act, 78 Stat. 785 (1914)
as awended, 26 U.S.C. 4701 gt geu. imposes a vegulatory
tax on naveotic drugs produced im or imported into the
Umited States (26 V.5.C. 4701), a tax of $300 per pound
on opium for smoking (See. 4711), and an oceupational
tax on every person who deals in any way in nareotic
drugs (See. 4721). Systems ave set up for registering
suthorized dealers im marcotics (Sec. 4722), for author-
izing sales on govermment order forms (See. 4705), for
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dispensing on & doctor's preseription for medical pur-
poses (Sec. 4703), and for keasping records of gll trans-
actions (Sec. 4705). Sale or distribution of mareotie
drugs out of the originsl stamped package is prohibited,
with certain emceptions. (Ses. 4704). The offect of the
Harrison Act is to control mimstely the distributiom of
mnd to prohibit all other dealings in narcotics. Thus,
tion of 1931, imploments the undertakings which the United
States made in that Comvention.

sustained as an exeveise of the taxing power. Ipited
States v. Doxemus 249 U.S. 86 (1919); Higre v. United
States, 276 U.S. 352 (1928); ef. United States v. Samshes,
340 U.5. 42 (1950). In Ssaches, mmmmw
on merijumma (26 U.5. 4741 g& 8gq.), the Cowrt veferred to
the “congressional purpose of restricting traffic in

. Z*:.‘_,.;a ]



mmhmw-ﬁ-ﬁma—w'
nwuwuwdmc-.ﬂ
huunmmw"mmmofm
mqum" 340 U.Bi.at 4. .
mwmm&mum
mmmmmmmnm' y
'.pmum.apdmmuh-hn&ﬂ'
mdehnmw
u-mbhmunmammm
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ment of the United States of America for the Yesr Snded Deces-
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wndergene manufscturing or other processing, or have come to
rest in a particular state, no lomger serves to prevent Com-
gressiomal control, E.g., N v. Filbuem, 317 v.s. 11,
118-125 (1942); United States v. Sullivam, 332 U.S. 689,
697-8 (1948); Mandeville Farms v. Sugsr Co., 334 v.S. 219,
229-235 (1948). While data as to the mamsfacture and dis-
~tribution of symthetic marcotic drugs have not been examined
in detail, it would appear that they also invelve significant
elements of interstate commerce,/4/ Moreover, regulatiom of
synthetic substitutes would appear justifisble as a means
of making effective, and preventing evasion of, the regulaticn
of the matural drugs. %Mv-mmm
States v. Valsh, 331 U.S, 432, 4378 (1967). _
In addition, the United States has entered into inter-
national commitments to regulate and control dealings in
narcotic drugs so as to confine their use to medical and
other legitimate purposes (see infrs). Comgress has comsti-
(/&T At present there are 12 licemsed manufacturers of matural
or syathetic narcotic drugs in the United States. In gemeral,
the menufacturers are large drug mamufacturers who sell in
interstate commerce under brand names, and typically handle

both natural and synthetic products. Traffic im Opium, ete.
supra pp. 10-16.
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regulatory legislation. Compare 'mmi v. Holland, 252
U.8. 416 (1920).

into the United States, the United States esrly concluded that
effective control of dealings hm-mw |
national u well as national weasures. Accordimgly, it early
took the initiative in establishing comprehemsive international
controls,

The United States is a perty to four multilateral
Mmmmolumum.'mm
Convention of January 23, 1912, 38 Stat. 1912; the Geneva
Comvention of July 3, 1931, 48 Stat. 1543; the Lake Success
Protocol of December 11, 1946, 61 Stet. 2230; and the Paris
Protocol of November 19, 1948, TIAS 2308. It is represented
on the Comsiseion o Nercotic Drugs of the United Natiems.
m-dfm-um:mlmldmw:r
 gulted largely .tm the initiative of the United States in
1908, and it has alvays played a leading role in the move-

. World Peace, m-mumleucuhtm (1948), pp. 303 g
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and Contemporary Problems 86 (1957).
The undertakings made by the United States in these
agreemsnts are broad. Thus, Sec. 6 of the Hague Convention

of 1912 provides:

Fre il ool g csmiesfon g = g S

use of prepared opium so far as the different

R s Sa A
The Gemeva Comvention of July 31, 1931 seeks to limit the
m, exportation, importation and trade im marcotic
drugs: (morphine, cocaine and their derivatives) to that
asount needed for madical and selentific needs. Each party
is required to submit snnusl estimstes of the asount of |
such drugs needed for medical and seientific purposes. Art. 5.
The smownt manufactured, imported and exported by such party
 is comtvolled by these estimates. Art. 6,1, 12, A Permanent
Control Board is set up, vhich is to be motified of various
export and import tramssctions, to collect statistics com-
cerning each party's deslings in drugs, and to demand
explanations from amy party failing to carry out its obli-
 gations, Art. l4. The parties undertake to "take all
- 11 -



. ‘mecessary legislative or other measures in order to give
effact within their territoriss to the provisions of the
mun." Thnya'rutn.m.npemw
tion for “regulating, mamummmm
“in the drugs” and for

7 mmmmmmm,
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wmmummmmm
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administration:
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doubt at this late date that both the Narcotic Drugs Import
umm.ummmmm.mm-
stitutionally valid exercises of Comgressiomal power. Coue
gress has pover, under the "necessary amd proper” clause,
__to thke action vhich is reasomsbly appropriate to sffectuate,
and prevemt or discourage violation and evasion of, the
vegulatory scheme which those Acts established. It may do 9 :
80 notwithstanding the fact thet its statute covers matters
which would be solely within state power, but for their xe-=
lationship to a legitimate federal fumction, program or
activity. Thus, to assist in cbteining evidemce of marcotics
mmu.ummi—nym.muunnm _
‘eral prosecutien, mv.wwmt. 507 (1960)/2/
In order to "meke effective its regulation of interstate
to intrastate shipments of misbranded drugs. United States v.
§alsh, 331 U.5. 432, 437-8 (1947). "

The scope of the "necessary and proper” clause is illus~
trated by cases dealing with federal control over bamking.

he "necessary and proper” clause is mot subject to
“ﬂummmhmmmmuw
cermed.” 364 U.S. at 511. _
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for use as depositories of federal funds was implied, as
“mecessary and proper” to the exercise of its granted powers
to lay and collect taxes and to engage hmM-lf-tivi_thﬂ.‘
{avolving the expenditure of funds. NeGullolel v. Maryland,
4 Vheat. 316 (1819), From this it was further implied that
Congress could give mational banks the normal banking fime-
tions appropriate to emable them to m.tﬁntiwly.

Osborn v. United States Bamk, 9 Vheat. 738, 863-4. By further - '

implication, umnumm.ummmmd :
banks from state competition, could authorize them to act
ummmmummmmuﬂ-m
Burns Nations] Bank v. Duscan, 265 U.S. 17 (1924). 1In the
mm-zupxum,mmu-@-u

mlhnkuusumtc!thutunnmsms

mm-huammmmmmum
by tax, the issuance of state bamk notes. YVeszey Bank v.
Feumo, 8 Wall, 533 (1869); Natiomal Bank v. United States,
101 U.S. 1 (1879). The vhole detailed and elaborate federal
mmumm-.mm.mamu.__
implications of power. '

In view of the comprehensive and detailed federal statu~
tory regulation of all dealings in marcotics, and the
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has assumed, the whole subject of dealing im mercotic drugs
- ean fairly be said to have become one of dominant federal
‘concern. Hemce the scope of Comgress’ implied powers in
this ares can be deemed broad. =
In the exercise of its implied powers Comgress cen pro-
vide for detention of individuals, provided the requirements
 of dus process are met. Compare Greenvood v. Unmited States,
350 U.S, 366 (1956) (commitment of memtal incompetents pend-
ing trial on federal charges); Abel v. Umited States, 362
U.%. 232 (1960) (arrest on administrative warrant pemding
deportation) ; Chung Fook v. Vhite, 264 U.S, 443 (1923) (ad-
MMQ!‘:IMMM-M:WI
disease); 42 U.S.C. 256, 264 (apprehemsion, detemtiom, treat~ .
ment and release of lepers and others infectsd with commme

amxmammmjmwmu'
mammmu-mddmm
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published materials suggest the following as ome possible
approach, which is believed legally sufficient to sustain

the comstitutionality of federal civil commitment legislatiom
be other factual approaches which would also establish a con-
stitutionally sufficient relatiomship between federal civil
powers to implement treaty commitments, to tax, amd to regu~
late commerce.

As stated above, the basic scheme of the federal treaties
and statuteg is to prevemt all traffic in narcotic drugs, ex-
cept for medical purposes and other purposes recognized as
legitimate. The Federal Commissioner of Narcotics has stated
that prevention of addiction is “the ultimate purpose of all
narcotic drug contrel.” Traffic im Opium and Other Dangerous
Prugs, 1962, p. 22. The Gemeva Comvention of July 1, 1931,
expressly recognizes that a major goal of the parties is a

"compaign against drug addictiom, by taking all useful steps
to provemt its development and to suppress the illicit traffie.”

Despite strong laws and vigorous emforcement, sddictiom
to narcotic drugs, and illegal sales to addicts, continue
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~ The nature of addiction is to cvests a physiological
and amotional dependence on the drug. Hemce the pres-
 ence of a large mmber of sddicts creites a substantial
_Mmmmmuhcw/i/tm

mmmmum.wwa |
treatuent and eure of addicts, the desend for illegal

druge end the profits in i1legal teportation and sale
of drugs would tend to dry vp. |
The inténse craving of the addiet for drugs is &
. cause of violation of federal law. The sale tramssction

umummmm.ammm
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of drugs, ave usually in violstios of the Harrisen ict,
since the drugs are not mormally obtained through legiti-
mm/‘/ sddietion tends ts spread from perscn
bm/b mmwmamm
may tend to veduce the muber of new peérsons who becowe
sddicted. lMoveover, ome link in the illegsl distribution
chain is the "pusher®, or yetall distributor, who is
mxwum.ﬁv Thus it could be argued that
Temoval of the pusher-addiet to treatment cemters, and

. his evemtusl cure, would tend to bwesk up the distribution

mmmzm Im}.Wubg
Crime or Disease {Indiama Nv. Pnu. l_)
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are auwthorized to receive federal prisoners sud probae-
tionsrs and voluntary patiemts. At present about 907
dmmwtm/ﬁl nnnmam
tary patients leave before the mimlmus period of 4%
-n-./‘:] The relapse rate uuﬁ/hj *
© of this say be the lack of edequate followup prossdures

for discharged patients. Amother sy be the failure of
voluntary patients to complete the indicated period of
treatment, which tends to result in a “revelving door”

of medical authorities foel that “treatfigmt usually camnot
hmﬁhmﬁﬁﬁ“u“dm;/w
This opinion, if valid, would werramt the conclusien that
& proesdure for invelumtary cosmitment is an essential pert

.nqt uae. n.z&-mmmamm
mfémocmmmmmd
mwmtmzmum
”!m “G’O’W hﬂm
Crime or Disease (1961) p. 164-5.
HS.Rept. 1850, pp.lé-17.

Maurer and 175,
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This meworanduns expresses no opinion on the wisdom

of a federal program of eivil commitment of marcotics

addiets, or the desirasbility of an exclusively federal

Muw-z&ummm
m#’ uut-m.m,mm-u
such matters need not be dictated by constitutional con-
siderations. /ssuming that facts and expert opimions




reduce the illegal drug traffic in the United States
and the nusber of violatioms of the federal naveoties
laws, and that federal procedures for compulsory coumit-
sent are necessary to an sffective program of treatment
and curs, it is believed that the power of Congress to
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