“ ' %o 4 AT e Fiiee . TR
4my Clark /" = Mr. Schlei .
- Assistant Attorney Gmaxal ( | Mr.; Slegel
L% Lands Division X Mrs. Copeland
{_/Norbert A. Schlei 5 5

NOV 27189
L

- &W
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in a related matter and the authorities cited therein, I 12 1w
;,mld conclude as follows: _ e o
L o ,Exzeptfo:theu::crcf&mlemtim e
statutes such as 5 U.5.C. 62 (1958) which I understand are
not involved here, there is no express prohibition against

~ Federal judges performing, at the request of the President,

~ other servicea of a general character for the Federal L

 Government. 40 Op. A.G. 423 (1945). On the contrary, theze
are ample precedents to support a decision by the President

. to enlist the services of Federal judms in mtim with
various nmdudiehl n!:t:&n. 1d. : ;

e o Vh&thet the Pruiémt muld call upm Fadcral
‘judges to emgage in nonjudicial functions for the Federal
 Government is basically a matter of policy. The gcncnl o
. policy considerations relating to this issue were discussed
by the Senate Committee on the Judiciary (S. Executive Rept.,
‘No. 7, 80th Cong. 1lst Sess; reprinted in 33 A.B.A.J. 792-796
~ (1947)). The general thmt: of this report is that con-
~_siderations relating to the independence of the judiciary ,
‘and 1ta m&t&m frm plrtiun pol:&tica ni.liuta strongly ‘
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against the use of Federal judsea for nonjud:leui functions.
In this connection the report states fauus (w. 6—7 af
Report, and 33 A.B.A.J. at 7955-796)' 1/

/O “In cases where federal judges ac-
ccpt the responsibility of extrajudicial
duties or functioms in the executive
branch of the Government, several unde-
sirable results may follow:

/0"1. ‘Reward may be conferred or ex~
7ptcné in the form of elevation to & higher
Judicial post, :

7 /L) "2. The judicial and xzocutiva func-
t

ions may be iwroperly u:ged

/O ¥3. The absence of the judge frnn
his regular duties increases the work load
of the other judges of the Court, if any,
and may result in an impairment of judicial
efficiency in the disposition of cases.

/ O "4. Nonjudicial activities uy pro-
duce dissension or criticism and may be s
dutmtive of the prestige and reaycct cf

the federal judiciary. i

JOns, & tudgs, vpoh :umpcien of his
regular duties, may be called upon to
justify or defend his activities under an
Executive commission.

A FNL

Among other instances cited in the report was the case
of District Judge John C. Collett who acted as Chairman of = /
Economic Stabilization, and later undertook further duties

as "over-all associate" of Director John R. Steelman in the

office of war mobilization and reconversion. 1d. 33 A.B.A.J.

at 795. See too, 32 A.B.A.J. 279 (1946); 32 A,B.A.J. 682

(1946). It may be noted ,of course, that mn duties were

performed in a time of war.

oy




-

~

4 (3

"Cenchiliﬂn

/ O w "m Cauitm on the Judicia:y of
the United States Senate declares that
the practice of using Federal judges for
nonjudicial activities is undesirable.
The practice holds great danger of work-
| ing a diminution of the prestige of the
judiciary. 1It is a determent [sic] to
the proper fumctioning of the judichl

\/ branch of the Government.

()"m Committee 1: not now dispond
I:o recommend legislative action. It be-
lieves the remedy lies, in the first in-
stance, in the good sense and discretion
of the Chief Executive. His is the prime
initiative in the matter of these appoint-

| ments and that is the point where the in-

dependence of the judges and the prestige
of the judiciary may bese be pzeumd ™




