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This responds to your hfaml request for an enalysis

of those provisioms of P.L. 89-487 which may have some applica-
tiom to materials in the custody of the Archivist as a result

of gifts governmed by 44 U.3.C, 397.

Thet sect.om governs the scceptance of “'records” for
historical preservation. The term "records,” as it is used
throughout the section, is defimed in 44 U.5.C. 401 and 366 ,
to include "any documentary materials, regavdless of physical
form or characteriscics.” _ » .

. The Administrator of Gemeral Services is authorized by
44 U.5.C. 397(e), whenever he deems it im the public interest,

‘to accept for deposit "papers amd other historicsl materiale™

of any Govermment officiel or former official, "subject to
restrictions agreezble to the Administrator &s to their use.”

The term "hostorical materials” is defimed in subjection (j)

of the same section to imclude any "objects or materials hav-

ing historicsl or commeworative value.”™ Subsectiom (2)(4) of

that section autherizes the idministrator to direct and effect
the transfer of such meterials from private sources as well as
from Govermment ageuncies. ‘ e ,

It is evident that the terms "record” smd “histerical
materials"” embrace mot omly papers and photographs, but also
any other articles, whatever their physical form, for example,
2 desk upon which & treaty wes signed. :
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There is no statutory requirement gavezning disclasum
of "records" and “"historical materials.," as those terms are
used in the Federal Records Act. There are, however, provi-
sions for mondisclosure. The subsection which sssigas to
the Aémini»t:tat.or respongibilicy for the custody, use, and
withdrawal of “"records” tramsferred to him, specifically
authorizes vestrictions upon their use. Subsection (f) pro=
vides that "pepers, documents, or other histerical materials
accepted and deposited under subsection (e) * * * shall be
held subject to such restrictions respecting their avalla-
bility end use as may be specified iw writing by the dounors
or depositors, imeluding the restriction thet shcy ahﬁu be
kept in & Presidential archival depository #* #® %7

The term “record,” as it is used im F.L. 89-487, tmr

- not defined therein, cbvicusly is intended to have a much

narrower meaning. Although the precise limits of the term were

- mot discussed in the legisletive history, the word was used

throughout the hearings and in the reporis as though it weve
intended to apply to papers, dlegrams, waps, pictures, wmicro-
£ilm, ete. Kothing in the legislative history of the enaciment
appears to comtenplate, for example, & desk.

It would appear arguable that P.L. 8?«-&8? therefore, if
it has any application to items givem to the United States
under 44 U.5.C. 397, apylies only to papers, reports, photos
graphs, ete., and uot to objects such a5 a desk.

Subsection (¢) in P.L. 89487, which is entitled “wy
Records” snd which requires the disclosure of "records,” im
the more limited sense of the term, is subject to nine exemp-
tions set forth in subsecciom (e). Under the third exemptiom,
the disclosure requiresents of P.L. 89-487 “shall mot be
applicable"™ to mstters that are "specifically exempted from
disclosure by statute”. BExplaiming this provision, the House

- repore (R. &g;:t. Ho. 1497, 89th Cong., 2d Sess., 10) notes

that there are "pearly 100 statutes or parts of statutes which
reatrict public access to specific Government records.” During
the Senste hearings on the bill, it had been pointed out that
many statutes imtended to protect the confidentiality of imfor-
mation in the possession of Federal agemcies do mot "specifi-
cally exempt from disclosuve,” but rather prohibit disclosure
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' “mapt as authorized by lew" or vamc for disclosure only
as "authorized by law.” The fear was expressed in the heare
‘ings that this statute (P.L. 89~487) might be construed as

being the necessary st:nc’mry mtharicy to mehﬁrm discle-

e,

e The veference to ‘nﬂarlg 100 sumua“ np@::mly was
inserted im the House report in rellance upon a survey con~
~ducted in 1962 which concluded that the total number of -
statutory provisions which specificeliy exempt from disclo~
sure, prohibit disclosure emcept as authorized by law, preo-
vide for disclosure only as authorized by law, or otherwise

protect from disclosure is less them 100, The reference
therefore imdicates an intentiom, notwithstending the use

of the word "speeifically” in the exemption, to perpetuste
‘whatever protection is afforded under the termws of other
statutes, whatever their terms. BSimce 44 U.S.C. 397(e) :
specifically authovizes scceptance of papers and other his-
torical materials subject to restrictions as to chelr use,
the items in guestion may be "specifically exeupted from
diselosure by statute,” within the ming of cmption (3)
in P.L. 89-487.

mxstioa (6) in P,.L. 89-487 renders the disclosure
reguirements of that act imappliceble to “persomnel and
medical files and sinilar files the discleosure of which
would constitute & clearly unwarranted iavasion ei per=
sonsl privacy.”

The reports im both the Senata and House explain, with
vespect to this exemption, thet 2 gemeral examption for all
files the diselosure of which would imvade personal privacy
is much move practical then separate statutes protecting each
type of personal record., Therefore, the exemption would seem
to relieve from the disclosure requirements of F.L. 89-487
“mot only x-rays and medical reports, but also any other docu
ment in Govermment files which invades the privacy of the
individeal imvolved or the wembers of hi. family,

Exemption (7) in P.L. 89487 protects from disclosure
“investigatory files smpmd for law enforcement purposes
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- except to the extent available by law to a private party.”
The House report, at page li, explains that this exemption
is intended to imludc files prepared im commection with
related litigstion. Because of the obviocus need for non-
disclosure of FBI files gemerally, very little was said in
the hearings or elsewhere in the legislative history which
describes specifically the limits of this esemption. No
provision is meade relative to the time when such meterials
are no longer afforded protection. Becsuse investigstory
files reveal the mames of informers, investigstiom tech-
niques, and perhaps wany other kinds of information which
should pot be disclosed even after the case is closed, it
ia wnlikely that the iotention was thet this exemption
apply only until the purpose specified had been served.
Therefore, materlals conveyed to the Govermment under 44
U.8.C. 397 which were “compiled for law enforcement pur-
poses” may be within the exemption for am mdeﬁau:e peried
after the purpose has been served.

: Otherwise, P.L. 89-6&? would seem to have no agpum-
tion to the umuls in question,



