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In mid-January 1967, the Soviet Union began exportation
to the United States of g%, an English~langudge, Readers
Digest~type monthly magazine, for distribution through
commercial channels. Five issues of the magazine have
been received in bulk shipments im New York and have been
distributed commercially by Eastern News Distributor, a
company in New York having a contract with the official
Soviet distributor/l/ While apparently edited in the Soviet
Union from Russian materials, the magazine is actually
printed in, and exported from, Finland, under an arrangement
involving the discharge of Finnish war reparations obliga~
tions to the U.S8.S.R.

No reciprocal commercial distribution of an American
general-interest publication has been arranged in the Soviet
Union, Moreover, it is feared that if ! is successful
in the U.8., distribution of the offic t may
be discontinued and this in turn used as an excuse to dis-
continue Soviet permission for distribution in the Soviet
Union of its counterpart, Amerika. Accordingly, the basic
question that has arisen is there is some legal
action the United States might take to imnduce reciprocal
distribution of American publications in the Soviet Union
by preventing, if necessary to that end, distribution of

B. Potential Action to her Jmporcation. As indicated
above, several courses of act have been suggested as
potential legal techniques to bar importation of %
if reciprocal action cannot be obtained from the et

Union. However, the interested agencies disagree, to some
ex 2o " o? the relative merits of the various suggestions.
TN

/_1_/ The distributor has complied with the pertinent pro-
viesions of the Foreign Agents Registratiom Act, 22 U,S.C.
611 et seg. The Registration Section of the Internal
Security Division has furnished the House Appropriations
Committee staff with copies of the relevant materials that
are in its public files as a result of such compliance with
the Act.
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Moreover, it has been suggested that attempts to bar importa-
tion of may raise First Amendment problems, The rela-
tionship of the First Amendment im this situation is discussed
in Part C, below,

be seized under 18 I.S.G. 5‘5. which subjects to forfeiture
goods imported “ecomtrary to law." This, in turn raises the
mminmmmmmh "law," whether

its temms require strict veciprocity, and whether in the absence

of reciprocity it prohibits importation within the meaning of
18 U.5.C. 545,

The Cultural Exchange Agreement is an Executive
mmdiuobymmuhhudmmms“tu
pursusnt to statutory authority (22 ¥,.5.C. 2453). Theve is no -
question that it is a lawful intermational agreement or that
it may have the force of law for some purposes, There is,
however, dispute as to the precise mesning of the agreement and
I'“mmtthmm.‘h'“‘mmhuu.’oco “50

The U.8.1.A. takes the position that tlu language of the
agreement relating to the encouragement of “exchange™ 6f books
and periodicals implies the concept of ml.pncuy. although it
concedes that strict reciproeity has not been imsisted upon in
all aveas covered by the agreement, mluumhs
autoﬂuﬂcudtinw.tthmm
of the agreement but has suggested, informslly, thet quantita-
tive reciprocity is not required by this particular section,
Interpretation of the sgreement would appear to be & question
for the State Department, in light of the background of nego-
tiations, but it may be noted that provisions of the sgreement
designed to insure striet "reciprocity" tend to use that term
or to specify mumerical unitnun&ncn
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Whether or not the agreement rqui.un striet reciprocity,
it must be considered in the context of the result of
failure to meet whatever obligations it does impose. By
its terms, the parties agree to eneourage exchanges. Thus,
the question arises as to the result which flows from a
failure to "encourage" exchanges. The U.S.I.A. has suggested
that the exchange obligation, of necessity, implies a pro-
hibition against distribution of periodicals where no
“exchange" exists. The State Department, on the other hand,
tends to regard the obligation of this section as a hortatory
one, enforceable by retaliatory action, refusal to remew the
two-year agreement or other diplomatic steps, but not as one
which should be read as inferring any prohibition on-dis-
tributions of a publication contrary to such obligation.

The applicability of 18 U.S.C. 545 to magazines imported
without some sort of reciprocity depends largely on the
interpretation of the agreement and the obligatioms it
implies. If the agreement is law, and /f it “prohibits"
nonreciprocal distribution of usuim, tien 18 U.8.C. 545
might well be applicable. In Cotz v. Né 107 u.s.
215 (1883), the Court held that a Pos Convent Protocol
which prohibited transmission of dutiable items through the
mail would Jmti Zt seizure of an item sent through the mail
- It should be noted, however, that the
Protocol upnuly provided that du:uhh items "shall not
be admitted for conveyance by post." The Cultural Exchange
Agreement, on the other hand, contains no such explicit
prohibition. Absent an express prohibition in the agreement,
it seems to us doubtful that the importation of could
be considered "contrary to law"” within the meaning of t
forfeiture provisions of 18 U.S.C. 545.

To date, the Treasury Department has taken the positien,
through its customs actions and an opinion of its General
Counsel that the importation of Sputnik is not "contrary
to law" within the meaning of 18 U.S.C. 545.
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Finland toward American publications before a proclamation
could be issued under 19 U.S.C. 181. To the best of our
knowledge, no such discrimination exists. Aecordingly,

it seems very doubtful that further importation of

could be barred by the issuance of a proclamation

19 U.S.C. 181 without distorting a general doctrine that is
of great importance in the overall administration of customs
laws and l:rutin/:/

The proclamation prov ' ) Tariff 2 .II.SG.
1338, authorizes a two-step procoiun i.n cases o£ discrimina-
tion against American articles or products. If the President
finds (1) thata foreign country imposes unreasonable charges,
exactions, re tions or limitations on American products
not equally enforced on like products of foreign country,
or (2) that a foreign country discriminates various ways

so as to put U.S. commerce at a disadvantage compared with

the commerce of any foreign country, he may proclaim new and
&dditional duties on articles "wholly or in part" the product
of the discriminating country. If the discrimination con-
tinues after issuance of the proclamation imposing duties,

and if he deems it consistent with U.S. interests, the
President may issue a further proclamation barring importation
of such articles or products. It is the duty of the Tariff
Commission to ascertain and be informed of such discrimina-
tions and to bring them to the attention of the President,
together with the Commission's recommendation.

By its own terms, this statute appears to abrogate
the usual principle of country of origin. The State Depart~
ment suggests--although with reservations--that the language
wlior in part the product of" a foreign country permits

/ Fﬁ It should be noted that arrangements are apparently now

ing made to have Sputnik printed in England on a commercial
basis. This would not affect the legal issue involved and
might tend to reinforce the characterization of the import
as not being of a Russian “product.”
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the President to le#k behind the country of last substantial
transformation. Thus, since is clearly edited in
the Soviet Union from Soviet s it may be considered
in part a “product of " the Soviet Union. Accordingly,
M”mmmdﬂthMUths
to justify a proclamation under 19 U.S.C. 1338.

The difficulty with this approach is that
in part a product of the Soviet Union, is 11 "m
of Finland. A proclamation levying duties on, or
importation of, nﬁtmuuamm
of certain treaty of the United States to Fimland.
Our treaty of Commerce and Comsular Rights with Finland
(49 Stat. 2659) bars tariff discrimination, either through
higher duties or import restrictions, with respect to Fimnish
products. Similarly, the GATT bars import restrictions om

authorizing such restrictions., Finally, the Florence
Agreement (TIAS 6129) prohibite duties on books and
with certain exceptions not pertinent here, !hhulnd
the United States are parties to all these agreements, though
m U.’.s.‘. “ml

‘ A proclamation imposing duties on or prohibiting
importation of a magazine printed im Finland might be iatere
preted as a vioclation of these three agreements. However,
it sust be emphasized that Sputnik is a particular
covered by a specific exchange agreement with the U.S.5.R.
and thus could be said to be in a somewhat separate category
from normal trade between the United States and Fimland.
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It should also be noted that the present dis
of ' is estimated at under 25,000 and the reveaues
from distribution do mot flow back to Fimland,
seems extremely doubtful, umder the circumstances
& proclamation against the magazine could reascnably be
mmwﬂﬂﬂuhuum violation even
though it would perhaps be imcomsistent ‘the techmical

mammmmmmmum

arise with respect to the procedures
uhw qmmn u.s8.C.
1338. It is clear that the

two-step procedure=~=-
of a duty followed by & prohibition--must be followed, It
is unclear, however, what procedural steps, if any, ave
necessary in comnection with the fiading of

E
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of discriminations and, when mmw
mmmumummaum&u
"together with its » Mm

qu-huhm u.s.C. 1330. 1:-,&-.-1
that the President is suthorized teo act on his own initiative,

independent of any Tariff Commission proceedings.
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It must be noted that 19 U.S.C. 1338 refers, in various e
terms, to “findings" of diserimination and that subsection (h) e
provides that the Secretary of the Treasury, with the

approval of the President, shall make such rules and regula-
tions as are necessary for the execution of any proclamations
issued, It does not appear, however, that the President

is obligated to follow any particular procedures in making
his findings, except such as he might himself establish by
regulation/3/ When Congress has intended to require the
President to provide for public hearings or other presentation
of views, it has clearly indicated such intent. See 19 U.S.C.
1882, Absent such a statutory requirement, it may be assumed
that the President is not bound by any particular procedure.

While the procedures may appear more cumbersome under
19 U.S.C. 1338, it would appear that this statute would
provide a firmer legal basis for action against Sputnik
than either 19 U.S.C. 181 or 18 U.S.C. 545.

4. 1 la 1f desired, new legislation could
probably to prevent importation of Soviet ragazines
when the Soviet Union fails to extend comparable privileges
to U.S. magazines., To avoid any question of cemsorship or
other First Amemidment problems, any such legislation should
be drafted in terns of implementing cultural exchange agree-
ments, promoting increased exchanges of ideas, and preventing
unfair commercial competition. The prohibition should be
operative only when there is a lack of reciproecity., By
casting legislation in terms of international trade and
commerce, emphasizing the intent to promote greater dis~
tribution of written materials or other cultural items, and
avoiding restrictions on the content of the material ex-
changed, it would seem that any substantial question of
First Amendment restrictions could be avoided. As noted )
in Part C, below, existing restrictions on the import of
written materials that are intended to implement trade or \ _
commercial policies have not been challenged on First %

w: grounds.

/3/ Wo regulation has been issued under this section by the
President or the Secretary of the Treasury.
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was held
381 wu.s.

It is extremely doubtful that the Soviet Usion could,
itself, assert a First Amendment right to distribute its
» @even though the precise question has

not
4/ 1In its brief in Lamont this Department argued unsuccess-
ly that the forwmer statute was designed, in part, to carry
out the postal convention and was a legimate exercige of
government authority.
elle
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been adjudicated. The distributor, however, while acting
as an agent of the Soviet publisgher in this situation, would
normally be entitled to the protections of the First
Amendment . It. might al:o be contended, on the basis of
Fﬁv. Postmast jeneral, 381 U.s. 301 (1965), that

potential ave a First Amendment right hich
may be asserted by the U.8. distributor.

The question here is whether the First Amendment
guarantees commercial agents and potential readers an
unqualified right of access to foreign publications
irrespective of international agreements and trade con-
siderations. What precedent there is seems to indicate
that no such unqualified right exists. The restrictions
hax{..“tmgmhawmtb“huruckdmonnmmt
grounds.

As an example of a partial vestriction, Section 4 of the
rmi Agents Registration Act, as amended, 22 U.S8.C. 614,
its n!.l:l.ns or circulating ir inmn:au or foreign
cmnrco political propaganda that is not appropriately
marked and otherwise im conformity with the Act. The con~
stitutionality of this section was upheld against a First

Amendment chlllmp in MV.W
%&,97 F. . 255 (B,B:C. apparently it
t

bocnchallnpd since,

There are other existing restrictions on the impertation
of foreign books and periodicals. The importation of treason~
able, threatening and obscene writings is absolutely pro-
hibited. 19 U.S.C. 1305. The application of this statute
to certain allegedly obscene materials has been questioned,
but the statute itself appears never to have been chal
on First Amendment grounds. The importation of piratical
coples of copyrighted books and of certain books not printed
in the U.S., under the terms required by our copyright laws,
are also prohibited. 17 U.8.C. 107. This has never been
questioned on First Amendment grounds. U.S. Tariff Schedule
2, Part 5, imposes various duties on certain books and
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