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Questions have arisem as to vhether the President, in
responding to a request by a State for wmilitary aid to sups
press civil disorder, is authorized by 10 ©.8.C. 331 1/

(1) to fedevalize “the militia™ (i.e., National Guard) of i
the requesting State, for use along with whatever other forces
the President may send into that State to suppress the dis-
order; or (2) to use, for the same purpose, components of the
Reserve of any of the armed forc¢es. For reasons stated below,
it is concluded that section 331 alone would mot sutherize
eithex of these actions. However, in practical terms, smple
authority exists under other provisions for federalizing the
Guazrd of the requesting State; such suthority is lacking for
caliing up units of the Reserves except under a temporvary
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service such of the militia “of the other States™ as he com~
siders necessary. This phrase need not be construed as pro-
hibiting by implication the federalization of the Guard of the
requesting State. It is clear, however, that mo explieit
authorization for such action ean be found in sectiom 331,

 The legislative history of the original ict of 1792 frem
which section 331 devives, 1 Stat. 264, sheds no light on

1/ 10 U.5.C. 331 provides as follows:

~ "Whenever theve is an insurreetion in any State
sgainst its government, the President may, upon the
request of its legislature or of its govermor if the
legislature cammot be convened, call into Federal
service such of the militia of the other States, in
the number requested by that State, and use such of
the armed forces, as he considers necessary
suppress the insurrvection.” :
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:ki: omission. W& mmﬁ;muf any mz:m (and mmma S
that Army historians are mot either), prior to last summer's riot
in Detroit, in which the Guard of the requesting State was fed-
eralized for use in operations authorized primarily ’by section
331 or itx statutory pméemms. 2/

In the Detroit riot, as well as in the riots of: Apmiv%&é8
in Chicago and Baltimore, federalization of Guard umits of the
respective States of Michigan, Illinois and Maryland was based
primarily upon the !‘ruidm*s authority, wader 10 U.S.C. 332,

to call into Federal service the militia "of any State" to re-

move obstructions to the enforcement of Federal law, and, under
10 v.8.C. 333(2), to use "the miliria™ to suppress domestic
violence and other unlawful activity which obstructs the execu~

tion of Federal law. 3/ On each of these occasions, the Mémtﬁ’s
proclamation invoked Chapter 15 of Title 10 in ite entirety ;
(sections 331-34) as the basis for Federal intervemtion, after
paraphrasing the key words of sections 332 and 333 by miting

that "domestic violemce and disorder are . . . ohstructing the
execution of the laws of the United States, im}néiag the mtu«-

tion of federal property. . . ." &/

2/ Congressional debate on the provisions of the Act: of 1?92 is
Teported in 3 Ammals of Cong., 575-79.

On several past ocecasions, forces of the mqmaiing Stam,, -
without being called into Federal service, have been placed -
der the operational command of the military officer in command
of the intervening Federal troops. See B.M. Rich, Th .«:tm::a,
am& "vukﬁim&r 112, 191 (Brookings xmﬁmtw,

3/ Pursuant to 10 U.S.C, 332 and 333, Guard wnits of the hm

State have been federalized in recent years to assist in enforec-
ing Federal court orders protecting the exercise of civil rights
in several Southern States, begimming with the little m& epi-

~ sode of 1957.

4/ Proclamation No. 3795 (32 !&&; Reg. 10905, My 3&, 1‘%‘?)' :
No. 3841 (33 Fed. Reg. 5497, April 7, 1968); ﬁo. 33&2 (33 Fed.
Reg. 5499, April 7, 1968).

Although not explicitly eited in these me!.mtm:, tempo-
rary supple ry authority for federalizing Guard umits of the
States in whiz& hose riots oecurred may be found in the so-called
Russell Amendment (Title I, 1967 Defense Appropriations Aet, 80
Stat. 981), which mmmm the President wmtil June i@ = 1§ga tc
'd units,
ﬂ;s,gg 259{13)) of the armed ﬁoﬂ&s to active éﬁty fé!‘ up to 24
mont!
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- As a practical matter, when MGtiﬁ vial.m: breaks out on
a wide enough scale to warrant a request and an affirmative ve-
sponse under section 331, the President will have sufficient
grounds for inveking ;wtiwa 332 and 333(2) along with 331 in
dealing with the situvation. Disorders of this magnitude are
bound to violate Federal as well as State laws, and to obstruet
the operations and endanger the property of the Federal Govern-
ment. The absence of express authority under section 331 to

 federalize the Guard of the requesting sza is therefore no
- obstacle to securing uwnified Federal command

: over all military
forces in the field, pursuant to the several provisions of Chap-
ter 15 of Title 10 (sectioms 331-34). 5/ It should be noted,

however, that in the absence of a request under section 331 based
on the inability of the requesting State to restore law and order

with all the resources at its command, including its own National

Guard in militia status, and an aff:&mtiw mm:ul W
under section 331 to that request, there will not ordinar
sufficient grounds for using Federal military force mmt to
sections 332 and 333(2) alone to suppress the disturbance, The
primary responsibility for preserving a climate of law and order
in which Federal as well as State laws can operate rmm with

the States under our Federal system. 6/

:5:/ "It has also been mggasw that si:wg the federally recog~
nized portion of the Army National Guard is a reserve component
of the armed forces (10 U.8.C. 261), t:hm: portion of the Guard

of the requesting State may be included among the "armed forces"
which the President is authorized to "use" under section 331.
However, as discussed below in section 2 of this memorandum, re-
serve components may not be used as parts of the armed forces :
until they are called or ordered into active service pursuant
to statutory authority. The President's authority under section
331 to "use" the armed forces does not include authority % order
i:am active service reserve components of the armed forees.

6/ However, if the primary effect of a disturbance should be to

obstruct tha execution or enforcement of Federal laws, or if
this should be the incidental effect of a disturbance that eon-
tinues for an unreasonable lemgth of time without a request for
aid being submitted by the Governor to the President umd

tien 331, intervention under section 332 or 333 {2} am ta
suppress the disturbance may be jmtiﬁaé, .
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is whether v 3 : as part of the “armed

forces,” 6/ may be ordered into active service and "used" by »
the President pursuant to 10 U.S.C. 331-333 to suppress eivil

be discussed in terms of the Army, but the same analysis would
be applicable to the ilr Force and Navy Reserves. =

The National Defense Act of 1916, as amended, established
the Hatiomal Guard of the United States and the Organized Re~
serve Corps as reserve components of the Army. These are now
the Army National Guard of the United States and the Army Re-
. Serve. As reserve components of the Army, they were from the
time of thelr creatiom part of the "land and saval forces” of

Under present Title 10, both the Army Reserve and the Ammy
National Guard of the United States are regerve components of
the Army, 10 U.8.C. 261, and thus within the statutory definition
of the "armed forees” of the United States, 10 U.S.C. 101.¢5).
However, we believe, and we understand the Army lawyers concur,
that it is implicit in the veserve provisioms of Title 10 that
reserve components may not be "wsed” as part of the armed forces,
in the sense of sections 331-333, umtil they have been “called™
or "ordered” to active duty pursuant to statutory authority.

See especially 10 U.S.C. 672, 682, 3495. 7/ 'The Army National

B/ Prior to the Act of August 10, 1956, 70A Stat. 1, the prede-
cessor provisions to 10 U.5.C, 331 and 333 authorized the Presi-
mtmmimmwmmwmlfsrm“uhom
necessary for the purposes of these provisions, while the prede-
- eessor provision to 10 U.8.C. 332 authorized use of "land and
naval foreces.” That Aet codified these as sections 331-333 of
Title 10, United States Code, and substituted the words “armed
forces” for the quoted phrases. The legislative history makes
clear that this codification did not intend any substantive :
change. DMoreover, the variant uses of the words “and” and "or"
in the predecessor sections do mot appear to have any signifi-
MC. g

1/ Porsuant to sectiom 682, it is clear that wnite of the Army
Reserve om active duty may be used to suppress civil disovders
gg;a exercise of the President’s asuthority under sectioms 331-
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m, as m Mw:w* of a Meé wzunxy o I ealled”

word is mmd there, €f, 10 ¥.8.C, 3500,

mammmmﬁmmniﬂanm»,f
oxdeving to mctive duty units of the umy Reserve. FPermanent
_authority for ordering various parts of the Arvmy Reserve to
 active duty is to be foumd in 10 U.S.C. 672, 673 and 674, none
of which appears applicable at the present time. Temporary

wmmdmm’mmmﬂw

- anthority
' mm“”m“*mmzmmhim

priations Aect, 80 Stat. 981), which authorizes
the President until Jume 30, iﬁﬁwmu&mﬁm

. of the armed forces to active duty for up to 26 momths.

ammmammammm:ff

‘ Lymhmmum, it appears that under
_ present mmammmmmumm
,~'m£w&wmmwumﬁm

U.5.C. 331 or 332, and we =



