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In your note to me of May 11, you asked whether I agree
with the conclusion reached by St. John Barrett, Acting S
General Counsel of the Department of Health, Education and
Welfare, that the allocation of federal education funds to
states on the basis of the number of "minority group children"
in the state is constitutional. I agree. , o

~ Brown v. Board of Education, 347 U.S. 483 (1954), held

that state laws requiring separation of the races in public
schools were unconstitutional. Bolling v. Sharpe, 347 U.S.
497 (1954) made this ruling applieca to the Federal
Govermment in its administration of the schools of the

- District of Columbia. In those parts of the country where

- 8e jure segregation was once the rule, the application of
‘the Brown mandate has been held by the Courts of Appeals for
the Fourth and the Fifth Circuits to require, at least im
some cases, that considerations of race be considered in
drawing school district boundary lines in order to overcome
the effects of past unlawful segregation. Wemner v. Count
School Board of Arlington County, Virginia, 35/ F.2d & 966);
United States v. Jefferson County Board of Educstion, 372 F.2d
836 (1966).

= - On the other hand, in those parts of the country where
de jure segregation has not been the rule, the weight of
authority supports the conclusion that de facto is net
unconstitutional, and that governmental bodies are not cen=~
stitutionally compelled to take any steps to correct that

type of situation. Deal v. Cineinnati Board of Educa tien,‘/
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d, 389 U.8. 847;
wity, 124& cit:ﬁit.

6 Circuit, 369 F.2d 55 (1966), cert. der
ation of

%v. of Rduc ,
3 .24 988 (1964), cert. den

School rd o i ','
963), cert. denied, 377 U.S. 924.

The messure under consideration raises the question
whather, even though mo lavel of government is required under
ths Constitution to take steps to combat de facto segregation,
it is violative of the Constitution for them to do so on
their own i{pitiative., So far as I can ses, there i{s no rea-
son why the constitutional question weuld be different in
the case of a local school board, a state legislature, or
the Federal Govermmeat. The great weight of case gutherity,
cited in Mr. Barrett's memorsndum, supports the comclusion
that this sort of legislation is comstitutionslly permissible,
even though not required.

The arguments contra, wvhile they might make soms sense
logically, have not been adopted by the courts which have
considered the question. Justice Harlen, dissenting in
Plessy v. Fexguson, 163 U.S. 537 (1896), made the statement

t the Constitution is "color blind”. This has bsen taken
by some to mean that no racial classification is comatitu-
tionally perwissible; but a majority of the Supreme Court
has never expressly sdopted this approsch to the Fourteenth
Amendment. It has simply noted that racisl classifiecations
"bear a far heavier burden of justificatiocn” tham other

classifications, 1ian v. Florids, 379 U.8. 184, 194
(1964). The lower courts %uﬁ"%&.emw cases dealing
directly with the sort of question which you have asked
have taken this to leave the door open for what iz generally
descridbed as "benigh" classification based on race--classi-~
fication presumably motivated by a good faith desirxe to
help minority groups, rather tham to discriminate againet
them. Whethsr this will ultimately prove to be werksble
distinction, snd whether it is entirely consistent with the
logic of broad application of the squal protection clause
when invoked by minority groups, sdmit of reasconable doubt
as a matter of original imquiry. Howaver, the courts which
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have passed on the question in the last few years have
resolvad these doubts in favor of constitutionality, and the
Cabinet Committee probably cught therefore to do the same
in its consideration of the proposed legislation.





