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In your note to me of May 11, you asked whether I agree
with the conclusion reached by St. John Barrett, Acting
General Counsel of the Department of Health, Education and
Welfare, that the allocation of federal education funds to
states on the basis of the number of "minority roup children"
in the state is constitutional. I agree.

Brown v. Board of Education, 347 U.S. 483 (1954), held
that state laws requiring separation of the races in public
schools were unconstitutional. Bolling v. Sae, 347 U.S.
497 (1954) made this ruling applZ~1 to the Federal
Goverment in its administration of the schools of the
District of Columbia. In those parts of the country where
dke je segregation was once the rule, the application of
tF6 Brown mandate has been held by the Courts of Appeals for
the Fourth and the Fifth Circuits to require, at least in
some cases, that considerations of race be considered in
drawing school district boundary lines in order to overcome
the effects of past unlawful segregation. Wanner v. Count
School Board of Arlington County, Vir inia . (966);
United States v. Jefferson County Board t Education, 372 F.2d
B4 (1966).

On the other hand, in those parts of the country where
d jue segregation has not been the rule, the weight of
authority supports the conclusion that de facto is not
unconstitutional, and that goveramentalf- I are not cn
stitutionally compelled to take any steps to correct that
type of situation. Deal v. Cincinnati Boad of Education.



6 Circuit, 369 F.2d 55 (1966), cert. dee, 389 U. 847;
D v. Boad AUcation f as ,loh cireuts,

3369F. 2964),, . 0 U.S. 914 bell v.
ehool oard al Gaw 7  ana, th Circuit, 324 I 209
(1963) aM , M 377 U.S. 924.

The measure under consideration rases the question
whether, even though no level of g rerument is ve rd under
the Contitution to take steps to combat de facte segregation,
it is violative of the Cons titUtion for tE ot so on
their own initiative. So far as I can see, there is no rea-
son why the constitutional question would be dtfferent in
the case of a local school board, a state legislature, or
the Fedoral Oovermat. The greaet wight of case eathority,
cited in Mr Barrett's mmoandum, supports the conulusion
that this sort of legislation is constitutionally pormissible,
even though not required.

The a m gents contra, while they might make soame sense
losrcally, have not been adopted by the courts which have
considered the question. Justice Brlan, dissonting in
Pleessy v . Pr n 163 U.S. 537 (1896), made the statement
that-the Coasttuton is "color blind". This bhas bee taken
by some to mean that no racial classifration is constitu-
tieally permissible; but a majority of the Supreme Court
has *ever expressly adopted this approach to the fourteenth
Amndmant. It has simply noted that racial classifteations
"bear a far heavier burden of justifoeatio" than other
eleasifiatiene, ML la v. iAda, 379 U.S. 184, 194
(1964). The ler courts whic-h ided caes dealing
directly with the sort of question which you have asked
have taken this to leave the door open for what to generally
described as "benig" classification based on rase*-elestsi
fiation presumably motivated by a good faith desie to
help miaority groups, rather than to discriminatte agaimst
them, hether this will ultimately prove to be wolable
distinction, and whether it is entirely eonsistent with the
logic of broad application of the equal protection celose
when invoked k minority groups, admit of eILsonable doubt
as a matter of original inquiry, lHovever, the ourts which
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have passed on the question in the last few years have
resolved these doubts in favor of constitutionality, and the
Cabinet Committee probably ought therefore to do the same
in its consideration of the proposed legislation.
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