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MORAND FOR TM ONQRADLE JOH D. IBIR
Assistant to The ?resident for Domestle Affairs

Re.: -over of Congressional Con-ttee to Ce-p
Appearance or Tes timoy of Wbite So sae
Staf

This subFect obvio sly raises the questitn of a leutinve
S Privilcege, since gnera1ly epeaktg the power of a cengrese

broad i ae th t potential power of Congf es to legilat:. e .-
bltt v. U dStates 360 U.. 109 (1959). And the pwer to

investigate carries with it the power to compel the testioney
of a witess:

t ,are of the opinion. that the poer y
with process o. enfore it-is an essential and ap

* -propriate auillury. to the 1e islative faction.

ha . - .s, if .Wh.ite House ff personnel are to exep
.-from appearing or testifying beforet congressional comitte,

it ii, betause they have soe Special tnanity or privileg&e not
accorded others. It say be helpful to mention several closely
rlated but not Ientical prolems, any, one of which eoid be

the -subject of a leared dicourse which it would be neither
poseible aor profitable for ea Uti read at length#

I/ The term "Whte Rouse sta Is i not sed to any precise
or technical sense l ve of the nautons reached, na
useftl purpose wote4 be erved in at pt Lug tP fashion a

d. ., it:io thetem .:
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(a) C"abinet offi ers in the pa ..have refased to Ae
capt su enAs, but nonetheess have appeared and:testi:-

tied v utarily on the subject m att-enspe d the
stbp.e; the techica question of the an :r ol which

test Ony "y b .com e:led, it is co.- pelable at al ,
. wod, -I thk, be of relatively littleC nwn : unle s e:

aiptet upon, and the c aittee has i c back up, a 'bsu-
poen wtl undaubtedly be sent, so that the presence or
absence of a subpoena is at likely to be the eritical

adviser should testify.

(b) Another flight variant f 'the problem is the
subpoep"na requiing appear n at a plac. away from the
Seat of t As you fny recall this question
Aro at the ti the trial oA a iurr for. treaso

, arshallsed a subo a to Thomas Jefferson, who
was then President, reuiring Jefferson to produe certAt

o4cuM ts; Jefferson responded with a letter sayng in af-
feet that ii the courts were tree to 8smmn the PresLdent
fra place to place throughot the United States," -e wud

be at their Meray In a manor incapatible with the co-
odinate sta S i Zcultive Braieb of the Goveme..

T . t diputt -betw.en those two bitte..R.t eis. wa ot re-
solvr6-Jefferson did not in fact appear.-

Inlathe misdemeanor prosecution of Aaron Surr,'Chie
Justice Mrshall, while adherins to its position that the
President is subject to babpoena, conceded:

0Ia nw .case of this kind would a court he re-

waast an ordinary individual. The objections
to such a course are so strOt and so obvious
that a must aknowledge te Roerson

pp. 233, 236.
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Evryn associated with the Exectieve Zraach from
then until now, so tar as, . know, has tat e pt
that the rident isel i absolutely ro
pons by anyone, at the Seat & ov tor aay from,

it, .ff This, of course,' does not anwrthe question as
to whether hism t itA ers are 1kntd et

In 1806, a Uaited States circuit court sitting to
NeYo4t subpoenaed~ thrse Cabinet offietra toapea and
giv test i a cvl procedng endin befr that

court. he three abinet officS decl d to r 4 to
the subpoOn a4vising the C t by ltter that the pr
of their official duties prevented their sbsemtin thn'w
selves from the Seat o overment, but offering to give
tasdmony by deposiLon. Unie S s * jg 27 Fed.

tes 194 (o. 16, 342) (C.D. W ). A similar ruling
nvolv gC a Cabinet officer ma ad by Attorney enral

Needy In 19%5. 23 Opse. A.. 326

Th, the Mrsa1S-Jefferson preedet involved two
veryt ats in- fav of privwhich sayr not
be present in other siations. first, the Presidet hiw-

se was to be sub od; son he was sought to
ad to 'a place away from he Seat o Cormeat.

When a lesser offiil in the Executive Branch is sought
to be subpoe#4 tt ther Sea of Covernen, the Jefferson
precedenc, i my opinion, cannot be regarded as control-

.~6~_- ~ X~A b:bil &%tt~~ t af

1in.

(c) Another related qusetton is the ibligatton atof 2.
the Exei*e -Banch to furnish docuensin its evatedyto a congress onal iavestain . This, too

involvea a question of Executive privilege ad .e
Washington aserted such a privilege ith respect to docu-
ments concerning the tll-fated St. Clair Expedition during

PI resident Jackson repeatedly stlained inaty froms the con*
teasional subpoena 'power. Warrent, Presidoeial D)eelarations, 10 osto Univerity Review , 1 (1930).

10e e$ b bct s t



is Presidency, ad it hs been uavaryingly claimed by
his suce ssors. But the claim of privige for. do ts
is not necessarily c-eetensive 'ith the claim for pe
sonal naunity rou subpea which is the sbject of this
memran du. A claim for documents in the custody of the
Executiye tranch necessarily involves Exeutive business,
whereas it cannot always be said to a certainty I advance
that a White ouse adviser wifl n se rily be int4errogated
on a matter pettaiaig to his official d wis . There is-
here, I think, a certain algy to jdiciA l proceedings,
which have asays ade a' distinction between a claim of
absolte w*nity fwroam ven being swor as a witness, and
a right to claim privilege in answering certain questions
. n the cor of e testony s a witness. The former

cr nal deendant ( , der a recent rlin f the
Court of Appeals for the Ninth Circuit, of course, to
Eari Caldwell, a New York Times reporter); the second
type of privilege i available to attorneys, doctos,
those who claim that an answer 1ay incriminate theM, and
the like. But all of this second class must at least be
sworn as witnesses,. and invoke privilege only with respect
to particular question or particular lines of testi mny.

On the other hand, the Zurnishing of a document to a.
congressional co ttee involves little, if any, inco
venience to the Zzecutive Branch or to the President and
his 'advisers. Th tequtreRnt of personal attendance of
-a

4s degre of taconveneaca, depending on the length of
time the witness is expected to be present, the place
the hearing is to be hel, and th closeness of the rel
tionship between the witaess.and the President. To this
extent, then, the -equirement of personal attendance by a

is mor brdesomet tothe Eecut than is the
requirement tbat a docunt be furnished.

The practice with respect to past White House staff
members hs been erratic I and the only examples I have
been able to find are ones concerning intimate advisers

.4
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of the Presitdenteepeople tjn the positten such as you
occupy, as opposed to the pottmon oceapte4 by those
who tfeport to you.

On two oaessions during the Administratton et Presia
dent ?rwma, a subondtae of the Rioune .Cmttee on
Educaton and Labor temdsubpoaeto John R. Steelbnn,
who hel4 the title FAssistant to the Presidett. In both
iastances he 'returned the subpoena with a letter wtatiag
that Mta 0ach itatce the Ireetdent directed me, in view
af my duties as his Assistant, not to Appeat before your

>Z In S91, Dotal4 awon, an Adaintistrathe MAnstant
to President Truman, was requested to testity batore a

ente Suzbo*t tee tavestiatag the Reco stracton
Finace Croations one aspect ot which concerned Danson'sa
allegedtwrongdot, t4bf1e President Truman ZeU that this
requent constituted a violation of the priaciple et the'
sparation of powers, hie nevertheless 'kretuatantly" per*
satted Mr. Davson to testify in order to iki an op-
"portunity to clear his iawa.

in 1944, ' Jonathan Raniels, an Administrative Asaitst
ant to President Roosevelt, refused to. rspond to a sub&
pea requ4iag hint to testify with reapect to his reported
attempts to cop the resigatIon ot the toraL Electri fj*
cation' Administrator4 Hie greanded his refusal on the con-
fideintial nature of tis relatteionbip to thes lrestdent The

webonattesof heSenate Comittee on Agricttura thenw
wtnbcoittol reo aed that be be 'cited for conteapt;
Therepo Daniels wrot* the 'Suboasttne Ctan that 'he
s ttll believed that a legislative comttee eould not 're-
quite either the ftestdentr or his Adtaiatrattve Ass istant

- -.. to testity as to their eonstionig that ha had siace
conferred with the Preaiteat; that the latter did not think
Ln the particular matter his testimony would adversely at-
tet the pubitc taterest4 and that Daniels was therefore
now willing to ansver the susemtteets qIuestions,



Dizon*Yatoe Power c cnttract on the ground of his contl
4enttal relationshtp with the President, but at a later
point in the Adinistration vol6-unteered to testify with.
respect to his dealings with Benard Goldfine.

Suring the : arnation of Ae t
-to 6 Chief Justkce of the. United States, the Senate Ju

diciary Committee. requested W. DeVier fersen, Associate
ecia Cnl o he sidt, to ppr testiy

regardtng the drafting of legislation aithorisin& Secret
Serv4e protection for Presidential candidates. it had
been reported to the -Cmitte tht Justice Forteas had

. - participated .1n the dafti of, tise lea satio, at a
tin wh he was sittin: a Ap socate J k ust. e of- the

S Suprm Court. Pieson 4cfln4 the invit atio , writing
Senator EastlAnd as follows;:

S. isinc&h-19e rh 67, have een one of the
i=mediat. statff dsstants'1 Oidd to the

been irely established, as a matter of prin
cipe and precedents, that mombers of he

duties on behalf of the President. This §

itation, ich s een recognied by the

mental to or system of oernment I st,
therefore, respetflly decline the invita-
tion to testfy i the hearlt.

These precedents are obviously quit e in sive, par-
ticularly if one seeks to amply them to lower level White Rouse
staff mebes. In- a strictly tactical sense, the Exeutive Brancb
Ms a headstart in any controversy with the Legislative Branch,him' a-, heiuutarab y h



$tnc ha, * therie the initiatiave lms with tefomei

he cft to do. this: pe

voseas v t t*- wai , l awars. W*. th Prsdn lim lacn
peit 4 t t he

10f II;t , 4t J, ~~ I - - :

ctim (o t ithhl4ng r semalevtm swdec ro ths,

1:, # At Ivpo: 4% d k # < : .. i'

Cazrs or fratep.l.1hea odydtrie l

of E e nt v ri t e s i ot 
yPy i h e t i t r s & o h

Bzegti Brnc asan nitfl: tnt o tenA idea ire
ainsuaeyutiedoclit:of rkutiv. pro tu~, atil

to " be such0 0o exame."I.:b

Tc th- ettant~ i tha an ~ealxston ly hie awn rot K

the Coez~s therenessrl tetav end skech.

of ...r t . tofewTdg:

ttb , _. TOCOAMOU!"O-On ,~90f fPJ
tis ' custoilywtith th Pe oa a

£requnt b~is~shuld i $eme a~sOrbasa;lul fa test
* any t~b b t exand ith r~e to~L thei offcia ctutiew,. but

++ . ".lJ~c~ll--: :z-

- 24 ours S 4y an thez neces of se ither ae tS4k a
congres-tsc3at::ial- tt orjt pnowad~X'Fiag:~ a ;j courti~ toarneawr

Cong.t~~ Mc rigt~_'. 111

1-7-



#1<. S- .~ ; '' : -

(2) -1 do not think this principle can or ought to be
ext to all bers the White ouse staff, whatever

that group may inClude, Whether onte Vants to- cassiy on the
basis of 'what appropriation their salaries are pid out of,
the build in which they wotk, or otherwise, lowe level
White Roe staff membrs ouht to hae some form of testi
enotal privilege with respect to congressional taesttgattng
c ttee. But think it far mre in accordance with e
lated doctrines in the law to say that -such a privilege is

lated a "i*=66, 11 a the p;" I, .

not one which enables them to wholly disregard a ubp
or to e6t irely refuse to appear before a consressional com-

-to .91 to t: .: o

Wittea; instead, it is a privilege to refuse to testify with
respect to ay matter aris in &C the course of their official
position of advising or formuating advice for the President.

a -M tn, -t- As a (pacttial ettr,- this dsttnction may noct be of
t imortance because if the C o ttee specifies the subject

of the testimony i: Its requjtest, aM 1 the subject is one with
respect to hich privilege ay be Cl I , the tequest itself
could bi declined- on that basis. But in term of advancing a
;cherent set of defensible principles,. I think rthe distinction
is an iportant . 4

(3) With. respect to Cabinet members throle of the0
Le islative Branch is so at more ebatanttal hold

Stwhich are dreated by Act
of Con04reas. The Justice Deprtment, for e p atd tsers
0nd enforcen badreds of Statutes which are enasted by Copas,

Wther or not the Attorney G a hi way be coipoelcd to
appear aks a witaess before a ongressional eomitee to testify
as to the mnnerit which the Depat pero these tasks,
I think there is no question but that the epa r n is ob -
gated to frnish s kawledgeablewitnesS in response ta

1 Whe Prestdnt can, of course, 'waive the privi oan per-
mit either class of advisre to testify. In vitw of tis, the
President should be advised of'any'instance in which a m r
of the White $ouse staff is suboe dor requstedO to testify

.- 7-
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congressional request far testimony on this subject. On the
other , I think it eually c r that no Cainet o.. .icer
Could be intrroated at all with reapect to what took place
at a Cabinet meeting or -as to any portion a onter -ces or

(4) it is vital that a c endaio that the rsident
assert privile-e be a -onsidered one, because the consequncea
Of initially assert ing the cIata and then receding from it in
the face of public criticisa ame *vioiisly more hurtful than -

.n initial 4dcson t-t to assert th. laim.

'. .. illiam . Reh quist
S. . s ant Attorney General

Off. .t --
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