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During 0=r conversation tte afternoon with -Dan
McAuliffe, you tiked for a meimoreridum discuassinag sozi0 of
the prerequisites for issuance of a pertuxuent Injunction
4alnt- the publication by the New York Timzs of the
Defense Department Vietnamu Study. Specifically, you aaked
whother statutory auttorization is raecessry for the Attaravy
Gantral to seekt suci an injunction. Moreover, you asked for
-a discuSsidm *f the nature of-the govenmental interest that
voltid have to bie stablish~ed to enable a, Permanent injurntion
to issue against the publitation of these docvnants.

I -have -concluded on'.the basis of two Supreme Court
decisions, that a spedific statute -authorizing -th* Attorney
General to seek equitable relief is not necessarzy, As to
the requisite govenmiental intere"t that must be established
I have cone 1.ude4 tbat Juege.Gurfein must be convinced that
there will-be Irreparpble dauoge -to the national security
from the releaS Of tIhe DefeU9e d6CUM0nt3 9rd that this 4ft e
ill be of the magnitude contemplated by the language Ina th-e

suprem~ coi~ decision of2 Near v. 'Minnesota,, 2S3 U.S. 697, 716,'
which stated that -in exoepti~. us~na is Aiaendieot,
probibitions of pitior restraint agains~t spoech and press are
not absolute.. to wbat follows I suget a possible approach
toward mxaking this showing, however, ultiate aticess of or
fallure in securing the injunction will depend-to a large e-
tent tipon te fectual rontents 'of a. &thes
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COM $ ii tMtt Au tritli ~o J it
Authorize a Suft ft., In unctive eief b h tt

InUitdS a v. San JaciJnto, Vin 81, 2 US 273
(1388) the Attorney (orlbugt suit to CaRnC*1 patent

fo l -dissued Im tho nae f h United states., In p-
holding the general right o~f the Attorney 04nora to insti-
tute suits f-or equitable rellof thelCourt stated as £o13love:

.;tau VCOc of Opinion that since the. r ight
Of the gavammaet i0f the United $tates to intM-
tut* auth a suit depends upon tt**ame general
pzriaciplao vhAith ' otd4 austhorize a private citizen

to aplyto a cut of Justice for relief against
AA. iustrument. obtained from him by fraud or deceit,

or*. ~tee galleraetcas w~hich are admitted,
.to jutf' 1,e~r in. xrgai iei the goveruw
Mont visut shev that, like tha private Individual,
it tas such an. interst in the Velief sought ias
antitles it to move in the matter." (eMphasla added
at 255).

TLO volidity o~f this ho34ing was recoanized in United
staeloV. Ravleblic- steel core. 362 - .S. 432 491 (1=960~7

In tat. oaose $4 -01 the Riyvs aud Harbors Act of 139
(30 Stot. 1JL12, 1151, 3 4..C. 403) -a crizwinal prohibition
Vag held Wo creatae suficsant ~O"vernantat interest in the,
Attorney Caasral to seek an Injunction saainst the obstruction
of a river. See ala. - V~d eC .v ktd States,, 34

U~s 1(1967); 3Z District vl thited StAte $1 266 U1..
405* The existence of a shm lar trinina statute (13 U.S.C.
79,3(o)) proscribinrg the coa=tunation of informaation eontem--
plated by &Ww Yovk TIimes vouV( seout to mske the ouit for
permenent ioJunotive relief a legitizato execip-a of the
Poiwar of7 Me Attorney.Cenexal.



Esg! L-sblishi.,a Swfficient: Shmtue_. of Arreparp-ble
Harm t~o the 'Unie onte toScue n unctl~iMi~

in the case of'fti v. Minnesota ~ 23US. 697,, 716(
J1.931),* the _Supreia Court laid, dowa a &.nerdl prohibition~
agqsxit zgovexani1 'prior re traiint" of fxes speae.h~
klinnoattA statut providinig Cor %Wuuntive r1lieZ againat
Certain p uications was- gt4 1own Aa Violative of the
FirZst AxuendantV The extionde4 apinion of the Cou~rt discusad~

in: etal te oy -a~d policy. &voring, sublaquent criminal
and, c.i rme for abuse -of the frev. sp~acl(and press

gatee rather tnvu prior equitable rostraiit. B~ut the
Court w~ts care~eul to point out, tat the goneral pro)btbitiori
aa#inst prior restrzaint is by nr zas abrolutei Specila,

the Proteation even astorais
*.re-straint. -is 0kt -abolteyunimited But

tie limitation sa. I iien rewotaimzd Only in
"ptional 4CeOves: 'Wten. a, nation is at war

maiy thiaS that' my be sai4,l tie fpo
are 15! Ch, iasrac to s e~iot tbat bi
utterance 2111 niot beendxhne4 P~ l as Mon
ft1irght acf- that no Coturt $cguld, raa thom 10S_
protecte 1o otitinIr
*( p~isJA added at .716)

It. is daubt f-U2. that the ex~ltece of a declared state
Of T-tar wa inteadet] to -be the sole preenlf ite'o statbllsh-

10z;2 the existenwc Of an '3exqt U000111 cae. -xd~4; the

i~ 42 ncxn Lr .Pi e fl1ing~ gatw3IIt that the
Frst Asaoencdip-t vvuVd -not protect a- Zalse ranilof -trei

a ercmtrded thaatrae. It. wovld, seet that thexe coul'O be
usuq = very tat eey iu ti

that would cwia witbia: tbe. =cetoc- Iterav of 1.6 r



thus, armd conflict in the magnitude of th, Vietna
War presents a .situation that is indistinguishable in trms
of practical e£fect from a declared warn As such, the sit-
uation is one directly contsmplated by the Supram Court
as requiring carefl attention toward balancing the right
of feas expression aginst the security interest of the
country.

After eschewing an absolutist approach to applying
the prior restraint prohibition :,. alt siv1ation, the
Nea opinion went .on to suggest soe of speech that
Might be enjoionble in stueations relatfa to th national
secOrity. It stated as follovs:

LW one would qu1estion but that a govern-
aent might, prevent actual obstruction of the

recruiting service or the publlcation of the
sailing date of transports or he numbers and
location of troops . . The costitional
guaranty of. free epteech does not 'protect a man
from An injunction against utteri rwords that
may have all the effect ot force. ' t Ciations
oittead

This passa~e is a clear recognition that the dissem-
ination aof certain oinformation may be highly prejudicial to
the defense efforts of the country. It is also significant
that the foregoing passage. like the earliet -ezceptional'
cses phrase, is not worded o absolute terms. Thus* it
can be argued that it is not necessary to allege with un-
arring accuracy wbLat ipecific harm to the country. definitely
will otCur, but rather the k-nds aof possible harm that MX
occvr. In sun~.ary, it can be argued that it is sufficient
to establish a probability -- or if the harm is very great
even the possibility -- that 4disemination of certain infore
uation will threaten the def ense of the country.



It should be trgued that a op Zecret: designatio ,
unless arbitrary or capricio, should carry a heavy
prestmption of e abli Rng a A government interest
overridins the general prohibition against, prior restraint.
It is -simply IYapossble to. toresea with clarity the exa ct
tanner,. in which ce-rtein sensitive form ation may damage
both det~nse efforts and.. foreign ralatios.

For examploj, the publication o highly classified
documents carries the risk of dislosing informantion that
m4gt be used with other independently gathered ietolligane
iLformation to Aid a fore1ign. power to the detriment 'f £the
Enited States. In addition Athas been s-ggested that
rease of verbatim commuitatios that had been teleraphed
£rota distant lotations aight aid a foreign o ower in b3eking
cryptographic codes. If they had intercepted the coded
veroton earlitr and if they. vare able to zatch it with the
verbatim published apy, it might be a slple task to de-
cipher secret codes4 This would present a continuten present
danger to the country, F$lxfly, specific information con-
cerning Vtcnmpleted currenty-fn- nprogrss Alitary activities
*might endanger the iUVeG of Aerican troops.

Faebh of thet. .examles underscores the general govern-
mental interest supporttng aun njunction against publication.
While there asy be legitImate disajgreaent 6aot the proprJi-.-
ety of classification, and criticism and comant -on this
issue from the press, the determination of h t is prejudicial
to the defense of the country simply cannot be left to report-
ers unra ined ia; assessing the short or loa-rane Igmact f
disclosing sensitive inforiaation. moreover, the judiciary,
in deciding questions such as this, shoild be exceedigly
tesitant to substitute its juedg t for that of the.0 ecutive
Branch in matters of national efense . One case has so heWd.
EpsteI v. , 421 P . 7d 930 (9th Cir 1~970) cert, Es61.
3 .U. S. Law eek 3496. In ine uitn tais holdinb, it shoul4
be argted that In camera scrutiny of classified docuaents
ashould be had aonly in the wot xeptionU=1 ia oztions

n5.S i


