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Pemanent Injunecﬁve Relief Agzainet the Publication
of the Eeﬂeaae Departmast'?ie:nam Study by the
,N#w*YarRJT —

Buring agr anvursation tﬁia aftcrnoon wzth nsn '

“akﬁulifﬁa, you asked for s memorandum discussing some of

the prerequisites for issusnce of a permsnent injunction
‘8gainst the publication by the New York Times of the

- Defense Department Vietnam Study., Specifically, you asked

whether statutory authorization is necessary for the Attorney
Ganersl to seek suck an injunction. Moreover, you asked for
a discussion of the nature of the governmental interest that
would have to be established to enable e permanent injunction

_to issue againat the pcbliaation aﬁ theae dacuwents.

I have - cancluﬁad on tha ba&is af two Snprame Gnurt

',denisieas, that a ayacific statute authcrizing the Attorney
‘General to seek equitable relief is not necessary. As to

the requisite governmental interest that must be establishe&

.. I have concluded that Judze Gurfein nust ba convinced that

there will be irrepareble damsge to the nationsl security ~
from the release of the Defense documents snd that this demage
will be of the magnitude contemplated by the language in :re

- Supreme Court decision of Nesr v. Minnesota, 283 ©.S5. 697, 716,

- which stated that in exceptionsl. eircumstancas First Amnnément
.. prohibitions of prior restraing against speech and press are
not zbsolute. In what follows I suggest a possible approach

towvard making this showing, however, ultimste success of ox
fallure in securing the injunction will depend to 2 large ex-
tent upon the factual contents of the dGCLmﬁﬁ&S‘ e :
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o .Authmrm ;] Suit fm: Injnnﬁtive geliaf b‘y ggg Attomay ES.‘.‘.‘;E_}: .

Iin vnimé Smges v. San Jacimza Tin Co.‘ 125 U.S. 273 .

: (2388) the Attorney General bmaght; suit to cancel a patent
' for lamd issued in the name of the United States.  Ia up-

holding the general right of the Attoraey Gemeral to imsti-
tute guits for aquit:ab}.e miiaf ‘the Court stated as f@llﬁ%.

‘ But we sre of &ginicn that since the right
- of the govermment of the United States to insti~
tute such £ suit depends upon the same gensral
principles which would authorize a private citizen
to apply to a court of justice for relief ageinst
an instrument obtained from him by fraud or deceit,
‘o any of those other practices which sre admitted
o iustifx a court ia grantinz reliei, the govern~
Tent gust show that, 'y like the private individual,
it bkes such an intergst in the zelief sought as
B en:gt ?g it to nmte in t:!za mat:cer." (Empmsia a&é&d
at dJ » L .

'i‘ize waiiﬁxty &f this holdixsg, was mcagniuaé in United '

In that case § 16 cf.‘ the Rivqxs m:d Haxbam &ct of 1353%

(30 Seae, 1321, 1151, 33 €.S8.C. 403) - a criminal prohibition -
was held to create 2 suificient governmental interest in the.

- Atteroey Gansral to seek an mﬁzmatien ggainst the obstruction

of a river. See zlso, Wyandotte To. v. lnited Stetes, 335

 U.8. 1 (1967); Sonitary District v. United States, 266 U.S.

405. The existence of a similar criminal statute (A3 U.5.C.
793(e)) proseribing the comumication of information contem-
plated by New Yoxk Times would geem to make the suit for
permepent injunctive relief a legitimate awciae of t:he
gmr of the Mmmey {zemmi. : , S
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Harm to the Bhiteﬁ Stavea o Secure sn iniunatianmAgainqt
'the ?ublzcatisn of Slaasified Iﬁfbrmatian L

" In the case of m:: v, ?'finn&ﬁﬁﬁa, 263 U.8. 697,, 716
' (1931), the Supreme Court laid down & geuawal pxahibitlﬁa

 against governmental “prior restreint” of free speech. A

Hinnﬂsﬁta statute providing for indanativa relief against
‘certain gﬁblinataans wag struck down as violative of the-

" First Auendment, The extended opinion of the Court ﬁiscusseé;;vF 
. in detoil the history and policy favoring subsequent crimipal
- and. ¢ivil remadies for aobuse of the Fraa syﬁec& #nd presa -

-guerantes rather then prior equitable restraint. But the

- Gourt was careful to point out that the general prohibition
. against prior restraint is by no mesns. @btoluﬁe.. Syﬁci,iﬁ
cally, Jﬁssmae'ﬁughaa roted: o

Zﬁ'.'. . che»arateatiea evan as’ to paevaaus
restraint is not ebsolutely valisited, But o
the limitation has been recognized only in -

’ exaepticnal canes: ‘'When a nation is at way
- mony things thot mey be said in time of peaee
ave such 2 hindrance to its efforts that theix
witerance will not be endured so long as mﬁn
£isht and that no Court could regsrd them ¢
srotected by an CBRatitutiagal right."
.(Em@bﬂsi@ adéed at 716) , ,

it is duubtful i‘:hat: the enistence of a éaelar&n Seate |

'ci TAY Was fnzenéeé to. be the sole praveduisite for establi shwif

ing the existence of an excentiensl“ caze. Indeed, the |

- Schenck cage, from vhich th,gggﬂ,temr£VQﬁstea with opyroval,

is wall-known for bir. Justice Holmes' statement that the
- Fizrat Amendment would not protect & falge warning of fire in

" a crowded theatre. It would seem that chexe could be o

vordety of wusval apd very infrequent ewergency situations
t%ﬁt ﬁnniu coma ?isﬁéa uhﬁ_ﬁﬂﬁ&?tﬁﬁgﬁi_tezﬁﬁ of Naox.

il; Establxshin@ a Suﬁﬁicient Shcwiuﬁ of Irregarable T
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Thus, am& conflict in the @gniﬁud& of the Vietnam

‘Wax presents 3 .situation that is indistinzuishable in terns. -
~ of practical effect from a declared war. As such, the sit-
- uation is ope directly contemplated by the Supreme Court

as requiring careful ottention rowsrd balancing the right

C T of free nxz:ms&im agwimt ‘tha stmﬂ:y mﬁmat of tim
: eauatry R ,

&ftar aschewmg an abwlutist approach to applyiug
the prior restraint probibition ‘n all gituations, the

m: opinion went on to suggest some forms of speech thmt
,zm,m: be mjoinable in situations mlatm; to t:iw mtiom’l :
amamty. It ﬁt&tﬁd 1] f:ﬁumm

L ‘% one mul,é quem:d.an but t%mt a. gavmm-
ment might prevent sctusl obstruction of the
recruiting service or the publication of the
- sailing date of Cransperts or the nuchers and |
location of troops . . . The maatitucinml
- 'guaranty of free sncech does not pratect: 8 man
from sn fajunction against ‘uttering words that
may have all the effect of farca. : { Gitatims :
ﬁmittacxj .

o This passaga is a clear remgnit:ian m:: t:he &is&am-» o
ination of certain information may be highly prejudicial to

. the defense efforts of the country. it is alse significent

that the foregoing pussage, like the earlier. exee;;tional

 cese” phrase, is not worded in absoluta terms. Thus, it

can be argued that it is not necessary to allege with un-~
erring accuracy what spacific herm to the country. definitely

will otcur; but rather the kinds of possible hazm that may

occur. Im summary, it can be argued that it is sufficient
to establish a probability -- or if the harm is very grest

 aven the possibility -~ that disseminatiop of certein mwr«-

mAtion wi,ll t%zram:eﬁ ui'ﬂ &e:.ens& of t;fw wmt:&ya
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1t showld be m‘gued tﬁa& e “‘Top Secvet™ desimoatiom, . :
unless arbitrary or cepricious, shovid carry a heavy
presumption of estavlishing & per se povernment interest
. overriding the general §mhibmsiaﬂ ageinst prior restraint.
It is stmply ixagassibla to. foresea with clarity the exact .
-gianner, in which certain sensitive information way a‘x‘amage B
- both. &eﬁeasa ef:?ﬁom@ and foreipn ralat%m. B

For exaﬂ@ie, i,.he. mblm&izim of hife‘isly elaasiﬁaﬂ
: éﬂcumnta carries the rvick of disclosing information thet
misht be used with other independently g,atizexed intelligence
- information to aid a foreign power to the detriment of the
United States.  In addition, it has been supggested that
release of vezhaﬁm comumications that had been telegraphed.
from distant locatlons might aid a foreipn power in byesking =
cryptogeaphic codes. If they had. intercepted the coded
" varoion eariier end if they were sble to rateh it with the
verbatinm published copy, it uight be a eimple task to de-
 cipher seczet codes., This would present & continuing praesent
. denper to the couwntry. Fioally, 31:&::2;4:‘3& information con~ -
cerning uncompleted currently-in-progress militw;r aeﬁivmim
might endanger i:f.e 11\;65 m‘f American ¢roops. .

Each of ti:aae examgles wnderscores. tm ganeral covern=
. mental interest supporting au injunction ageinst publication. .
. While There may be legitimate disagreeuent sbout the propri~
ety of cle,smiﬁcﬁﬁim, and eriticism end comnent on this
issue fyom the press, the determination of what is prejudicial
to the defense of the eountry simply camnot be left to report-
ers uptrained in assessing the short or long-venge :impae%. of
- disclosing sensitive infovmation, %rewar, the judiciaxy,
o in éeci@mg questions such s tlds, should be exceedingly
begitant to substitute its judgment for that of the Executive
~Branch in matters ?i nationzl éazens@. @a§ cg;m has S:’; held,
Epstein v. Resor, 421 P. 24 930 (5t Cir, 1970) cert. den.
-~ 33 E.S. Law Week 3496. In 1ipe with tihis holding, it suould
 be argved thet in camera serutiny of classified c!oﬁumntﬁ
‘ amum be ﬁaé mz}.y in am wost exceptional m%*:wt




