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-:: : of 1972 #emit & "Rollback™ of court-ordered -
or agency~iaduced busing or ‘desegregation - ,

'jalt dg in affeﬁe at thn t:ima of it:s emetseﬁtf o

| Béucatieml Opportunities Act of 1972 (spscifically section '-f‘;:} O

Y:su imvg aakeé iﬁt ear viewa as te whetm tka Egml

. 406) cen be charscterized as authorizing a.“rollbeck™ of .

" to thn ahilﬁ:an who are. bems buuzé amder :!mu wde:s. R i

. court ordeérs (relating to desegregation and/or busing) er . -
" desegregation plans alresdy in effect at the time of fts = " .
.+ ensctwent. Although that section may be subject:to varyinmg .-
" interpretations, we thing it clesr, at least in some fn- -

 stances, it dees suthorize g Mrollback”. Iun resching tbi.s
°, genersl conclusion we have exsmined the White Houge Press .
. Releases imcluding the text of the President’s speech. ta

the Kutien, the fact sheet on busing, the text of the
President's muage to the Congress, ané the text af the

| .'Egual E&ucatiéml ztanuin Act qaf 1972. R

1. 3 ?:eniéantimlpatxi mts aﬁd_tr‘; ! ,‘ o

Ia both his apcee:h tﬁ tha Mtiaa and hie msags ta

zhe Coogress, the President reyaata&iy refers to the need -

to stop “pew busing™ and “more busing', to "freeze™ gddi~

. tional ‘busing. The President does, - m«ver, aiso refer to

the evils of busing orders already in effect as they relate -

Iﬂ ﬁicﬂfﬂﬂs bﬂ ?tﬁ?“&iﬂ, the ?:miémt ﬁem :afars

IR ﬁe section 406, either mrmsiy er iadirectly, but inatend -
, taiks iza wore samai tm emt the wils t:af hmina, pmt
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msd ﬁzttms. We zh,ink t:he wmiding toné of both t!w B
" message snd the spsech, s they relate to. ths emactivt
* legislation proposed, cen reasenably be ehazmzmed at

%em are iné&eatmm m :ef,etemes fw ::ha smﬂent

j.’framgsrtntiaa Horatorium Act of 1972 that enly new mm; ?
48 to be dealt with by that proposal, 1/ But the Bqual:

" . Béucatfongl Opportunities Act, in section 406 as di,ﬂcmwi" T

below, provides that the court erders and Title VI plams, =~ |

.in effect st the time of fts enactment, can be :mepm&, )

" and’shall be modified to conform with its provieioms; this

- 4s ostensibly an sttempt to limit busing and remedies for St
w000 desegregation, which is elveady inm 3ff‘“' as & *md’ f“ e
L ?”g equal mtaeﬁim violatians. AP .

- - 1o L *

o 'me hmm of &Wﬁ‘m ‘*% °f ‘*“ m act “‘m'

“Qn the wpuﬁatim 91 a6 q&scaMJ. agemy, U
. eourt oxders or desegregation plans under Title

VI of the Civil Rights Act of 1964 in effest om - . .

- the date of enactment of this Aet apd intended
to end segregation of students oo the basis of

©.. . .vace, eeler, or matfonsl origin shall be mgénsé

end. mdifiml to emly wtth tiac mgm 65
thit &e i

¥ ‘j\i[ T mm‘m T mﬁt Tf@ﬂﬂmyatian Heuteﬂm Aet li,' P
- ©£1972, the Nbite House fact sheet states that "Any plan

currently implesented purmsnt te court orders or Title VI

.. compliasce remsins in effect.” Technically, under that &ﬁﬁa S
it does vemain in effect, siste the moratorium is cnly for

‘asw otders (ses fact sheet, p. 1). Additienally,-the ?xeai-v‘ : .. .

| . dent's messsge to Gmgmt, in discussing the need to enact

- the Weratorium Act, statea; ‘For thess reatons=-gud also for :
L nowssY. .

¢ szke of the sdditional children faced with bugi

7' urge that Comgress quickly [spprove the Morsterius Aet]. . <

(Bwphasis. -addad.) . Message to Congress, p. 13, This alsc

" zecognizes that the Meratorium Act will ot deal with orders L
o mﬂ plm i:hat are almaﬁy efisetﬁm. R



. sendates o

"0 or desegregation plan, no matter how long it had been |
' effective, could be recpened under this provisicn,

" factual ene, depending on the specific provision with
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\ .. smbiguous, aad certsinly.confusing upon cleser examinaticn. .

We think there is initislly a problem a3 to the Ureadth of . -

. the term “court orders’. Elsewhere in the Act, there is .
.- Tefereace to court orders inwelving tremsportation.asa . .
~ remedy for equal protection {section 407) and court erders

requiring the desegregation of & school aystem (section = =~

. termcourt orders” to include beth of these; in edditfon, .

. eny desegregation plan implemented under Title VI of the
" Civil Rights Act of 1964 could be vecpaned, '’

oxder could be Teopened even 1 Lt did not dnelude o busivg

' the proviston is clear thet any order or plan in effect

. et'the-date of ensctment of the Act "shall be veopemed” - - .
. upon application by an educatiorial sgency. Any court order .

= ' The eruciel provisien in section 406 is that which . - -
" states that there shsll be & wodification of the exfsting. -
. - order or plan to comply with the provisions of [the] Act.”
. has been a rollback is thus largely e semsntical and a m h o
- e ;. ,

© . we are desling, Ve think it cleur, 3 & general proposition, -
:  that since the effect of the Act fs to define and in some = ' .
" instances cirevmscribe the sbility of the specified entities . ..
- of the United States to remedy violationi of equal protece ' -
~ ““’tion, there will ba instances where the reopening amd . '’
" wodifying of previcvs orders sud plans may be ressonably |

. charscterised as a ¥pllback. Obviously, a closer examlma- ~ =
.- tion of the particular provisicss of the Act is sppropriste.. —

U gection 402 metd out’d priority listing of vemedies .

Fanoceiew B ae UL o e
S e T o T e
. RS ¥ A : A

. Thus, 8 court



o eqt;al psemuim, and zequims spaeiﬁe fin&mgs by zha

court, dapartment or agency as to the efficacy of corrects o
" ing the.denial. We therefore think that for amy order or:

- . 'plan, reepened under section 405, to be sble teo cobply with

' *this section, there would have te be a complete: red&:emim* o

" thion of the varicus fects involved, a9d én examination of

'. - whether ‘the’ remedy presently being ‘used could ba gfgwﬁ“iy
“veplaced by one of “greater” priority. Thie, of course, = ..

" would not necessarily in all cases result in a rollback,

. winee the remedy mandated as a. replecement would prebably. z”

L baek, since some 3

“fust a8 effective as the ons preseatly heing used (€.5.s .
402¢a) would work just as effectively ags 402(b)). This

. ‘11lustrates the semantical nature of the question of mn{

: grgue that any increase in the

S gx‘iazity e the tméy tmée: sar.z;ien fwz is a zénhae&

| z:wpanins is of an existing oider
| 'students, since by definiticn und

The Pteblm would beccae mﬁm, !;mver, whiexe. z:he Biny

r involving the busing of .
gr the Aet, busing is tha

" '.lowest priority vemedy. 'The court would first need tosee .
L7 4€ snother vemedy under section 402 would be effective; |-
7" agguming it would mot (us obvicusly would sometimes be the &'~ .-
’ case), the question is whether the court would then need.to

examine the order im light of the transportation provisions

. An section 403. That zection quite clearly says that s to = . 7

Lo # Uchildren in the sixth grade or belyw, the average. daﬂy dig~. PR
. Urtanee traveled, numbar of students tramsported, and time fm: :
" travel cannot be greater then the corresponding average for.

- axmiﬁiaa an drder, implemented in the school year in ?hich
" the BEO Act was pgsud, ‘which inefog_se& the busing (aithe:

g . in time, ousber, or distance) OF the year before, the court.

-would ostensibly have to conclude it vielated. section. 403(s) (1) L_,l. &

RO sim it: mld he an iacm&w over. the Pl‘ier aehe@l Fm* z/

.. because of the proviso in sub:

f'-'f‘j;;;’,-'.'il 5 swlar m'éblw wﬁm nm: nnny exist ia e.ans iswalv- . :

Ing transportation of students in the seventh grade or- atmva,
shsection (b) reguiring clear and:

1 sonvinetng evidetce that a section 402 remedy is- s.nadcgute
7 ‘An ovder for the court to ba sble to permit the busing.” _
" Yhersfere the rollback preblem would not be as:seute ker: .

- since the substitute remedy would have to. be as ﬁffeetﬂ.va o
as- the tmaiag that: was p:uemziy hnias implmmteé., o

K3 : A K

ng school year. If, for example, the COULt Were '.



- gnym g éafiuitwn: ﬁhl‘ o

RE, :tem of the sverage time, digtance, and ni

‘ '?hu&, m m‘tﬂ :hawe a simﬁm m:g btm:ng is tE;e miy R
‘ ,aﬁe@sts remady, but tha. Aet. would prohibit 1fs use; i;y .
: Ié pm&ably be a wllbacka

Eh& m:&ng imitac&m 5.3 aeet:ien 4@3 m ax;zrassté inA 3 :

iy for any .

AT achool. FeY. . . . OVer the e&p&ubh ava:aga fm: the we~
T geding sehidol year." This rsisea & queﬂien as to the
- meaning of the puecaﬁins sebool wear.” ‘ﬂmss inﬁaxymw

o ti@m af t&iﬁ Ianguasa ee&mﬁbh. R ORI

F‘me, Q:he eeutwlling dm:u malé be the' yﬁu;: ;pteﬁaéing

Tunlo . the ontxy of the coriginel court crder requiring increased
.. ‘busing, which wouid in most csses violate section 403 be~
.. ¢ause theve would hsve boen sn ipcrcase. “Tbis iaterpmtav :
! ,L'tim m&ghc alse lesd to sovme amieue males, because of

vision in secticn 406 allo

a reopeiing only of

" orders "fa effect” om the date of enactment of the ASt.

Yor aaamgle, sssume that in 1970+71, & plan or exder was
implemented requiring a lasrge incruese in busing over the

| '_‘f‘--’prwiws year.  Thereafter, in 1971<72, a new order is
. entexed, which. renem&a the existing one, and the order -

. invelves only a smsll iverease tver the 1970-71 figures.
. Thus, veferring to the year previcus to the presemtly .
- effective ovder, s rollback 6f the increase of 1971-72 cr.rulé

be ordered; but the large increase of the 197071 order - .
- genli fz;gt %a rssneé hmk, aisca chat eréer was: no. Itmger

I §: &. R _

U a mend @ea:sﬂ:ie meermtatiaa t.%ﬁalé ha thae ﬁbe
- controlling date waa the year preceding the ensctment of
"the EEQ Act. A third possible intexpretation could be that

- the emtmﬂtng date was the yssr preceding the reepsning.
. . ©Of course, in msny cases, probably most, the year of the
| date of ensctment apnd majgening would be the same. Under -

either of these two iatawrezatiw, there would Be a haur

- . 1ikeliboed of & large vollbeéhk, becauss ovders ta effect for -
- & peviod lomger than one yesr priw to the megmia; or the

‘ensctment would not be sudbject o wodificatioh; orders mgw-
. mented withia one yeer pmiaw m mt amersaant ox tifm

ramnmgwalé b&. S §



S It eould ¥e &

" ''403 to existing orders involviug busing is the provision '

 that o court, etc,, "shall, pureusst te section 402, crder . SN

' the fmplementation of a plen” that would {mcrease busing. . -,
‘etc,,, that oxdered the busing must keve heen acting pursvant

" to or spplying the remedies of section 402, wbich & eourt . .- j'- e

acting before the enactment of the Act would obvicusly mot. .

. have been. Therefore, under this interpretetion, sestion . . = . =

- . 403 would not be a provisfon of the Act contemplated by

clearly contexplated by section 406) were adequate, the -

" in ‘effect shall be in compliance with sil of the provisiens = S
- of the Act, without listing excepticss, we thigk amers . ., -
- ressonsble interpretation wéuld be that busing under exist-. -

. ing ordsrs would be subject to the limits of section 403. . ' ' .

L.

In conjunctien with this argusent the word “court™ in seetion .

.. 403 could be sald to refer to the ecurt which sonsiders the =
' peopening under section 405, ‘Ihetefore, section 403 wewld '~ . o
that court that it ¢ould not ordey implemeatation.of = ~*-.

< pand
. gell thai : 16 , .
_ @ plan that would {ntrease busing over the previcus yeer. = .
" Technicelly, the reopening in the reviewing court would .. =
- stay the plan that is in effect; the reviewing court would =~
. violate section 403 by orderieg thet the plen be coutinued, '
" and might be ssid to be "reimplementing” the plam.” o

" section 4063 and if me remedy wider section 402 (wbieh is . . 7"

pusing would bave to remsin in effect. However, since secs - - 2
‘on 406. states that the wodificaticn of orders eud plans -~ =~

" _section 404 is suother provision to which a vecpesing . -

-and medification under section 406 might ressomably de .. . -

. Taquired to confors. -Section 40h prevides that im the . . o

. formulstion of remedies under seetions 401 and 402, the Iines R

T drewn by a state in subdividing its texritery foto separate -

" schosl districts, shall not be ignored or altered except . -
.. -where the lines werc drawn to promote segregation. It should '
" be poted thet there is here, as shove, the preblem as g . - -
' whether section 406 would require epplication of this section -

“ to & plan or cvder alveedy in effect, since the language =
arguably applies énly where the original court was forsuw -
. lating & remedy under section 401 ov 402, We would disagree - - -
-~ here, as above, with such & construction, end think that ex ' ' .

. A S T ETICIE
: » (!
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: interpretasian of tat.nl agplieability of the E!O Aet 1s mare : |

raasonable and lihely .

- Seet,ian 404 was ahviously érafted s deai wim tite
; pending court order in Richmwond mandating the establishment;

- of & metropolitan school system: d.isragaxdmg the existing N

- -separate. county and city school districts. 1f the order in" o

- that case, or a similar ‘one, was to be’ implemented before

' epactment of the EEO Aet (and. section 406 was interpreted

.. S <] xequixfa conformity with section 404) , wodification of

‘. '_ 6 ﬁoaelus:laa. ST

the order would obviously. ba required snd cauld prebably
o .be fairly eharaeterizeé 8g.a xall!mck ,

Seceian 406, when x'eati i‘.n s:anjunation witia seetien

o l&ﬁ&'&, becomes unclear and ambiguous, Theréfore, the legis-

‘lative history becomes Televant in iat:erpretatmn, we.de.

© - not thiok, however, that the general statements of the - .
-President to the effect that he proposés to deal only with
- . future busing could be regarded as controlling. They mighe -~
" be argued to hdve some. weight in- determining the z.ntention _ S

. to require conformity, upon a section 406 reopening,. W‘i.th
- ' the busing provisions of ‘section 403. ‘Since we regard
- it ag an open question’ (although we think a aetemiuaﬁiﬁu

- that section 403 is applicable 18 more ’ukely), we would-

. be wary of-leaving it to the courts in the. future, Dis- .
" regarding the policy questions, we think that since the’~
“legislative history is still to be built, and the. Qppar-
. ' -tunity for amendment is still present; action at this point
' r-shmalé be. taken if elarificatiou of the matter is desired

ﬁfe do tbink it el.ear t:hat :l.n t:ha evam: ‘a desegregatian

- order (which daes not Mcluée busing) 13 vespened under -

“section 406, it must be modified to conform to section 402 .

L Wieru:ies, which, of cours‘a, as we stated aﬁwe, ¢reates V
a amntica]. 9rab1em a8 to whether t:hete haa been a raubaak .-



