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Do" _ tha w1 Xdcatti"Oual potutte Act
of 197i pea: a : Roihr ckr of, eto~ssr r es

ealrexdyIn oftdct lt the 24m. f itta inactme ..

*Yu h Iave aske -for our vieu m to. )htr tehis Zqm
Edcational Ompotuvtties Act Ol 7 (Fcfkl. eto

~406) can . teriz. haw iutboi~Uga I.k
* , .... co~rt prdtrm (ret-i . toa des eetion .v lor. bumt> ) or

escetfioo Ilas - lra*dy 1r*ffect at t e tm of its
flat3)t,. Altos ht eectv l way be sbject t vortut
itetrPt~tatien#, ee th a *t c r,: at lea t In ese iz

*marcs t te usioi,e 1 o- l~be~ esmi teaL t hism.
eian4 e lW~ssog -'ier tai atn tfhe r"dete s ons. ?r.s

teNation, the Uat *beat . n hsiy te tit f. th
d toi.t 'Ese ;o~ t'heC soners And t e t of. the

Eq~. eduat onal Opotmiitlea e Mt -of 117Z

1.#.: des entil sts ets a s; ".- .

io bona h- spec to th Nt$.o aid hss "age tot
th tgs; h Wro..w repeatedly rzefors t~the s
to atop ne he g u6l.r bsn to treeteO i.A
tional -busi la. 'lb. lrs r e does: bivvr, also refer t
the evi is of b~tl~ ordera. 41rody, .r effec~t s they relate

+o th cttd~ e ten a~~ nd r tbase oreva

", _ In rdletwstl4 his c+ a~l tie Prsiat Mrrefaers
tseottoi 4(* either rpwes.1 er tt 'sotly, bt . steetd

talks. Du re gIMMV& l t0EVs Amot te eisOf bslu, patt



mssage and the speech as they relate to the o otteiv .

legislation proposed, en reasotnably be charaetred at

belw, p rvides that th. tour r de and Title Vi plenhC , .;.

i effect at the t.e of its se"tmene9 hate repeatedO shall bei adiated to confor with its provions ti :

is antenibly as atempt to lmita buwing at casdies for
desegregatio, w:~ic is already in" effect: as a -edy .£e f
past equal protcti , violationas. -

:2. Seecti 406 of. the ua aduttonal portunities

th longuage of section 406; t the EM At eader

"O the apltesettmiaf afdneaidua aOfeny,
court orders -or deegatton p:ano under itle
Vxi . the Civil tights Act of 196I i effect on-
the date of eaC tment of this Act sad ntened

S to eod segregation of student on the bas*is of
ea tColor, oar aational 6itin seil e opened
ad editted to e.oply with the prcvto of

S ndisussig the Student Trsportatn oratori At

St 1971, the htte Usse- ftet sheet states that 0 Any plan
currently toplemeSted puacrat to court orders or Title Vi
coapliance rmi i .fet~teda s theffde bseally. uoder t Mt,
it: dos- remain Lanffeet stne 1 he.matortm ito ruly. for
ne, erers (see fact sheet p. 1). Additiona.lly, the fot

.. det'sas. * e to. Congress, i dicusO sing.te ned to. eastt
the Moratertun Act, sates For theap. r 4eason nd alto f1r
the sk of the addtionet ottra aed with bua u r-I
urge tha Cowrss quick1y [ne the oratriusm ACt) '
*(Ephasi.,add .) Message to CCotesp. 1 Ths. as

ecoies that the eatchiS Act will not deal ith orders
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This oesteoibly clear eagueage. c a eabat
ambiguous, aid eartatily coafthsin upeneloes ezamreto.

a think there is iotially a prolem as to the breath
the ten ccr t order.: Eltsewhere it the Act, there is

frteance to court odears twolving transportaeton. as a
reedy for equat protestei (ation 407) and aurt order

Srequiring the desegregatio f a asthealsyate (cttti

. 408) Thefor appear onab to interpet theterm CQsit orderr to icae h of these; in addition,
oar desearegatio pia plemented cuder Ttle VI of the

Civl Rights Act f 1964 co14be reopened. hus, a court 1:
order could be ope w it i i ntte a tt

.. aadate.

The provision is er that any erder oz plni efft
at the dara of ea ctat of the Act "shl be te"pene4

S pot application by a educational ency. Any court der
or dnspeg a plgato pl, na t ra long it ha bieen

<2 ftteet could be reoened unde iethispolton.

3. provisioae of te Act to be. ad ae a
knoti- ttcm tof ean ore t undet

the ucil proviatsi seon 40 its that wtch
states that thes hall be a 4 dtfi e eti Oa f the a is tihe
order or plan "to cosply it the s r ovisn t the Ato.
The queesto of whether a a rnlt of as modiftion there
has been at 11back is the largely a seuattcal and a

fateatl one, depeMrtdtu a the specfie provsit with which
*we ae de.a We thiak t clea at a geneal prpetwo
that since th effee of the Actie to deftae eat4i ses.
instanes etwieSEeie he abity of the specifed eattie
of the Uaited States at resdy 4iolsttoni of equal rtac.
tion, there wilt be tiwtamte where te rp ai
modifying of previouk otrsr at4 plqns agy be teassoablty

* basreteiaed. o a rollack Obviousy a eoser exais
Son of the paticular p rovistisf th. Mt it appropriate.

Seti on 40 1- e ot apri rt ittg o mae
vatlable fot £ denil of equal edeationt2 porttity or

3,:



equal ptotecticti, ai4 requilre e~ c op~Ii byi th
cort dpatmt or Ogcncy-= t6 the Officicy. of -- correcti.

Lo I. eilWe r * - tbIok'. that. for- any, orderor
pln ropeedundr .~tcn406 t6 be Oble to: evitl ith

thio: section, tre. Id.1 hav* t be 0a ompxete redeterMina-,
tien4 of 'tte v~io Iec ewvd, 46d 44 oxmination o

whehe te i&eyr"nl esie could. be, fcrsel
by on f ~stter,' priort.m.ofeure

would ntt wceariy In ae eem.i
s-te. he emey audtedas r~lae~e~t ou4 prebaliy. be

Outa ffectivet is the aft presently be-tog used (a.
402(a) jol wrust as eoffctive Iy as 402(6)). hi

illusrate the emanico-nature, Of the q*atio frlw
bectk, a inc.es might, orue, thtt 'ay inraein -thte
ptiority of the re*dy"de etiou 402. Is: a' I6~k

The, pitoblem woould Neipm e, hoee, whe, 'the
M.OP"nI v # isf -a-ae .ii;tin'OdX ft~~V tebZk of
students, -t~ bydf tnition uia~ot tho 4et 444in is- the
low"eit .1oiy eey The .-court vouI- first ueA4 to- see1
ifAntotbet, vvmady vde seca n '402 wulid be effectiv*;
ascumling it. wftl4 nuot (a obvioul wol veesb the

caethe, qetion" is wbohte tho, 40ur t mould then "CAC to
ezemrine t0, orde inlght oftetransportgto provisioias
in section 403k 'hat section. quite clearly says 'that, "'to
childWen 'it thet .isth gta.de 61: belowi the -.vmrae, dARIy di4a-*

t ie rvld ubro tdn. tansport OVA -n tili for
-~at correspanin

exaisi&an ordeto upese Own the ecbool , ' .a ies whic

sic twudb nices vrthe prier zhoot y.ear O

in',drfo h tor to be abl to pera *. -tOe t'n.
Therfor th rolbac r 7l U to yoo b a It crt"'.

siwce tPs attteosA reuaby oul hae t be*Id i:vv a eftive 030
as th bit-,a w~mAoAa presot teiW iup meute&I

ex -,4w



e en, 's d i. , Ai a o d pro-bably be t t

lha kbupt liitatin in sttion 403 are aprSae s
te* of e av .age t. etauce, aad umb "f any

-: h l yearh .* c the cpeable anre fr t por e
cedig schol year." This fet. a quetin a to the

*irat t 0Oat?*LLs 4at acould be the yeawpe
th t tey the or.ginel -o. t eder requirgT itreaed .

:the to d' idLa s e ttio 406 at wis An reopen ing only .

for smpie nme that t 197071 a plan iorder was,
iant equ g a large rease a busing ver the

thus, eet rring to 44 ithe re.ely
effective order, a W llback of , the eip ae of 1971-e72 e uld

bmore rdred, bt th large n.crease a the 1970*71 order
could not be rled back e. that ordea. e as a longer

second possible Unteerpetation could be that the
srntlli fg date via the year preceding the s t

ather of these to iterpreations, there wld be ee

.ra eriod leasr the oea yesr prior .o the reopetm pr the
m actment would ot be slbject to tdikatot order. iapt

tente withi ko year previ;es to th enactemet or the
Sopen tr would be .

•A a .. am, 44".



A crual tlemet eea to the applicabiteit t st.en
403 tons# ordes Lo ty busies io the prves n
tat so toutt, etc., "shall, pursuant to section 442 octet4

the iwplentat imi of a pan" that woul4 tacese busitg.,
It could ba ee that this lagusp metas that the eqvt

etc.t t dered th bstg ut hae been ting p s
to or applying thoeeedies ette 402 wbich a t ur
aetiag befoe the enactment of the Mct vqult bviewsly not
ave been. herte niner thde intereeatten, sto

are.' l._Ao' it !q~ etjrz

403 wold not ,a prov of the Ac conte plate by
notion 406i and if a seedywar sectio 402 (wich is

clearly otaepated by sectiao 406) ere aquate th
bosin woeld baye to wemanath a es, Roeweer. state see

ia f4tet shallsbe in compliasces witht ll .11t the iwtsonm
ot the At wtthout. iting aesptens4i ttL* as rIwo". t4L
nWeAnsle itterpretes hti o vMa that bas gunder est
ag orders wold be abject to the liats Of section 403.

lncoauttas with thisA fisie th o ss oct ion
i403 ceit be said to refer t6 the cert whicth ousiters thee

atreo eg ndar scate 406. %heretore, asteioa 40t 3ld

ur !. I.A.Siction
403 cul b, sad.0 0r t , ulb, *mtdoo

tell that court that it cold aot order tplementat atoo
a plan that woald Luease. buSing e 'I t e c a year.
Tschaicelly, the reopening in the revien court would.
stay the plan that is on Set;the reienwltegourt would
violatae asketi 403 by orderiag that the plan be ceatued,
ad might be sat4 to aeriplemettg the pin.

Sectios 404 is anothe avi ston to waich a reoeniay
'ant pidttidetokimuder secioe 496 aight reasonably be
required to acntor. Setioe 404 lrovides that in te
formulateos, of remedies -iter aleas 401 and 402, the lie
draw by a ttn u subdividing its taeritery ato aati

solbdistits, bl n et be tignored - alteed napt
where the Ites wero dainto promote segregation. It shoald
be noted that thre is here, as above, the problem as to
whether setimn 406 would require apietiion of this section
to 4 plan .or order already to, effeet, sice the language
arguably applites nty here the original court was form

attn a remdy ader section 401 oe2 We. ols d disaagree
here, as above, with such a canstreetion, and thit that a

6-



interpretation of total applicability of the lEO t is more
reasonable and likely.

Section 404 was obviously drafted t ea. wi th e
pending court order in Richmond mandating the. establishment-
of 4a metrop litan school system di.sregrding the- exstig
-separate: county and city school districts. If the order -in,
that. cas, or a similar :one, was to b.e implemented before
ena1tment of the REO Act (and section 406 was interpreted
to require conforiity with ectionw 404), modification ##

. *. be fairly characterized as a rollback.
4. Conclusion.

be -. i . a .. .• . .

aSection 406, wheni read' in conjunction with section
403, becomes uClear. and ambiguous. Therefore, the legis .
lative .tstory becomes 'elevant in interpreratio; we do
not think,. however, that the geneial statements of the
-President to the effect that he proposes to deal only ith
future ..busing could be egarded :as controitling. They might
be argued to have some weight. i deterining the intntion
to require conformity, upon a section 406 reopening, with
the .busing -provisions of section 403. :S ce e r egard
it as an open question (although we think a determination
that section 403 is applicable is more likely), weo id.
be wary of.. leaving it to the .' ~ts a the. future. Dis
regarding She polcy questions, e thin that sae the
1e4&slatie history is -stil to be built, and the oppor.
-tnity for amendent is till preent action at this joit
should be taken it claritication of thematter is. desired.

ie do think it clear that in thei eveit a desegregation
order (which does not include -busing) is ropned- under
section 406, .it must be mdified to conf ri to asction 402
priorities, which, of c .orse, as we sated above, creates
a semantical problem As o. v hether there has been a rollback.
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