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Executive privilege in its essence is .the descriptive
term for the conStitutional authority of the President, as
head of the Executive branch of the Federal government, to
withhold information or documents from the Legislative branch.
The doctrine finds its legal basis in the separation of powers
established by the Constitution.

Concededly, the Constitution does not expressly refer
either to the power of Congress to obtain information in
order to perform its legislative function nor to the power
of the President to withhold information the discleosre of
which- would in his judgment impair the proper exercise of "
his constitutional obligations.

Although the Constitution is silent, there i.s no doubt
that the power of Congress to legislate necessarily implies
the power to obtain the information it needs to legislate
effectively and intelligently. WhGrain v, Daughert , 273 U.S.
135, 175 (1927). Similarly, theright of the Executive to
withhold information from the other branches .of the Govern-
meat has been equally well recognized. That right of the
Executive as against Congress .goes back to to the origins of
the Nation. In 1792, President Washington refused the demand
of the House to produce the government's papers relating to
the expedition of General St. Clair into the Northwest Terri-
tory. It was his opinion that to do so would be contrary to
the public interest. The riting of GCeorge Washinton .(0P
Ed. 1939), Vol. 32, p. 15. Washington took similar action
in 1796 concerning the Jay Treaty. Since that time virtually
every President has exercised the doctrine which has come to
be known as .Execeutive privilege.

In United States v. Curtis-Wright Corp., 299 U.S. 304,
319-32 (1936), the Supreme Court based its decision in part
on the authority of the President to withhold information
from Congress (here involving foreign relations) and referred



to some of the instances in which Congress had acknowledged
this authority. As early as 1816, a report of the Foreign
Relations Comittee pointed out the need for secrecy in the
conduct of foreign relations (see 299 U.S. 304, at 319). In
1905,SenatorTelle, Senator Teller, in discussing this question, stated
that "if he. (the President] thinks it is incompat l le with
the public interest, it i hs right to .to state to the
Senate, and the Senate has always bved to sch such uggestin
from the Executive." 40 Coig. Rae. 22. In 1906, Senator
Spooner explained on the floor of the-Senate that the doctrine
of Executive privilege also extended to confidential investi-
gations in the various departments of the government. 41-
Cong. Rec. 97-98.

It is useful to give se, practical applications of
Executive privilege. It has been invoked with respect to
the confidentiality of conversations with the President, the.
decisional pricpes as exerci.ed at A high governmental level,
and the necessity of safeguarding the procese of frank in-
ternal advice within the Executive brach. In 1951, General
Omar Bradley refused to testify about a conversation with
President Truman coQcerning General MacArthur's dismissal.
Senate hearings, Coamittee on Armed Services and Com ttee
on Foreign Relations, 82d Cong., 1st Ses., pp. 763, 832-872,
In 1962, President Kennedy directed the Secretaries of Defense.
and State not to disclose the names of individuals with respect
to speeches they had reviewed. Seator r Stennas, as Chairman
of the Special Preparedness Suboma*ittee of the Committee on
Armed Forces, upheld this claim of Executive privilege., In
June 1970, President Nixon through the Attorney General in-
voked Executive privilege as against a coittee demand for
investigative reports of the FBI.

In order fully to protect the effective functioniag of
his adviser., the Presidents have invoked the doctrine of
Executive pritvilege with respect to comittee requests for
the appearance of those ien. Examples inolude Presidential
Assistant John Steelman in the Truman Administration, Sherman
Adams in the Eisedaower Administration, and DeVier Pierson
in the Lyndon Johnson .Adminisration. All these refusals



vere srounded '.on the princiPle that Presidential Assistants
cannot be interrogated as to their discussiotis with the Preai-
dent, or their advice or recowmaudations -to the President.

The underlying rationale. it that in the area of executive
decision-w~aing the Prasident must be free to receive from
his advisers their candid opinions, without the fear that they
will be occnd- guessed either b y Congreso., the Press, or the
public. The.-aim here4 is taot to achieve seerecy as such, but
rather to preserve the ability 6f the President to make sound
decisions. It is alear .that that prccess cannot be conducted
in. a fiebowi,' -it is* appropriates to note that the decision of
the Founding Father* to conduct in aecret All of their deltberaqw
tions at the C*nStitUti.On4Ol owetion wat airnilazrly motivated.-

It iS, true that $46=e Maiy djSpilte the proprieiy of partio-
ular invocations of Executive privilege. On the other hand,"
maogt vuld agrethat the dOptrine itself is- an essential
dondition for the faithful discharge by the President of his:
Constitutionaal duties. it is as.-Surely implied in the Ccuw
,titution as is tepower of Congress to emwpel, testiwony.


