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- term for the constitutionel authority of the President, as y%'

festahlish@d by the Constitution. . 1
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Executive privilage in its essence is the &&acriptive Y

head of the Executive branch of the Federal government, to

withhold information o¥ dccuments from the Legislative branch.

The doctrine finds ite legal basis in the aeyaratimn of powers

Conceéedly, the COnatitutiqn does not axpressly refez

- either to the pewer of Congress to obtainr information in

~ order to pexform ite legislative function nor to the power

ef the President to withhold information the disclesure sf

. which would in his judgment impair the prnp&r exetcise of -

‘hia cons:itutianal ebligat1ens_

Althﬁugh the Ceastitu:iea is silenc, there is no doubt

. that the power of Congress to legislate necessarily implies

the power to obtain the information it needs to legislate

- ~effectively and intelligently. McGrain v. Daugherty, 273 U.S.
135, 175 (1927).  Similarly, the right of the Executive to
 'withhold infsrmatian from the other branches of the Gevern~-
- ment has been equally well recognized. That right of the

Executive as against Congress goes back to the criginsg of
the Nation. 1In 1792, Preaident Hhshinston refused the demand -
of the House to produce the government's papers relating to

 the expedition of Gemeral St. Clair into the Northwest Tewri-

‘tory. It was his opinion that to do so would be centrary to

the public interest. The Writing of George Washinpton (GPO
. EBd, 1939), Vol. 32, p. 15. Ehsﬁ%agten took similar action

in 1796 eeacerning the Jay Treaty. Since that time virtnally
every President has exercised the doctrine which.has come to

- be kaown ' as'Execu:ive ptivilege.

In snited Stateés v. Curtiss-ﬁtiggt corg.,b299 v.§. 364,
319-321 (1935), the Supreme Court based its decision in part

~on the authority of the President to withbeld information

ffem.congresa (here involving foreign relatians) and referrad
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. to some af tha iantannes in,whieh eeag:ess had ackncwleégeé
this authority. As early as 1816, a report of the Foreiga
Relations Comxittee pointed cut the need for secrecy in the -
conduct of foreign velations (see 299 U.S. 304, at 319), In
1903, Senator Teller, in discussing this quagtion, stated
 that “if he [the President] thinks it is incompatible with

- the public interest, it is his right o to state to the
Senate, and the Senate has alwaye bowed te such a sugggatiﬁn
from the Executive.”™ 40 Cong. Rec. 22. In 1906, Senator =
- Spooner explained on the floor of the Senste that the doctrine
of Executive privilege also extended to confidential investi-
gations ip the various éepartuen:n of the 3evernmene. 41- '
Gong necc 97“98’ : - . .

Ie is useful to give some praetical applicatimns of
Executive privilege. It bas been invoked with respect to
the confidentiality of conversations with the President, the.

- decisional process as exercised at & high governmental level,

and the necessity of safeguarding the process of frank in-
ternal advice within the Executive bramch. 1In 1951, Ceneral
Omar Bradley refused to testify about a conversation with
President Truman concerning CGeneral MaeArthur's dismissal. |
Senate hearings, Committee on Armed Services and Committee
on Foreign Relations, 82d Cong., lst Sess., pp. 763, 832-872.
In 1962, President Kennedy directed the Secretaries of Defense
~ and State not to disclose the names of individuals with respect
to speeches they had reviewed. $enator Steonis, as Chasirwan
of the Special Preparednass Subcommittee of the Committee on

o Armed Forces, upheld this clein of Executive privilege. 1In

June 1970, President Nixom through the Attorney General in-
voked Executive privilege as agaimst a aamaittee demand for

. inveatigntive reports af tha FBI.l,

‘In er&er fuily to ptotect the effoativ: functtoniag ef‘i'
his advisers, the Presidents have invoked the doctrine of
Executive privilege with respect to committee requests for
the appearance of those men. Examples include Presidential
Assistent John Steelman {n the Truman Administration, Sherman
. Adams ‘in the Eisechower Administration, and DeVier Piexrson -
in the Lynﬁan Jchnaén Aﬂministratiaa. All tha-a xafussls o

nnb 2 - :_:.’." 2
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were grauﬁéé&inn the principle that Presidential Assistents
cannot be interrogated as to their discussions with the Presi-
dent, oz their advice or recommendations to the President.

" The underlying rationale is that in the area of executive
decision-makiing the President must be free to recelve from :
his sdvisers their candid opinioms without the fear that they
will be second-guessed either by Congreas, the press, or the
publie. - The aim here {s not to achleve secrecy as guch, but .
rather to preserve the ability of the President to make scumd '
decisions. It is clear that that process camnot be condueted
in a fishbowl. It ia appropriate to note that the decisicn of

o

the Founding Pathers to conduct fn secret all of their delibera- :

* tions at the Constitutional Conveution was similarly metivated.

.~ .1t is true that some may dispute the propriety of partic-
. _ular invocations of Executive privilege. On the other hand, -
~ “moat would egree that the doctrine itself ic an essential
. condition for the faithful discharge by the President of his
 ‘constitutional duties. - It is as surely implied in the Con~
- stitution as is the pewer of Congress to compel testimony.



