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Be: Power of hﬁﬂgrezaiﬁnal Committes to Cémpel
- Appearance o 'resaf.mmy of ?rasidmtia}.
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mi.s matter iswcslvaa t&e quast:im caf Exwutive ‘Prwﬁega .,

" pince generally speaking the ‘investigative power ¢f congres~ -
- piconal commitiees iz extremely broad--as extensive g the power
~of Cougzress to endct legislation. Barenblstt v.. United Srated,

Z73 ©.8.0138 (1927), the Court stated (p." 1,?&)

360 U.S. 169 (1959). And the power to investigate carries with

it the power te¢ compel a witness to appear before 2 committee

and to vespond Lo questicning These powers are well estab- : :
lished by declsicns of the Supreme Court. In McGrain w. mghert:z, .

Ye are of cgmicm t&at the power of tnquu'y-uith
process to enfurce it--is an essgentisal and approp-
- rpiate suxiliary té the Eﬁgiﬂhtive function.”

Thus, if a ‘*resi.éenti&l asgistant is -axeugt ﬁm agayeaﬁug .

and testifying before & congressional comaittee, 1t is because

he has scme special imunity or privilege derived from the com-

Cstitaticonal dsmtrma of separstion of powers that is not availe

able to others. To the extent there is such an fmmunity <F
privilege 1t must be based upon the assistant's intimate rels-

- tionship t¢ the President. Although we are not awere of any

judicial pronouncement c¢n the quastion, the general but uct

 uniforym practice has been for Presidential assistants in an

intimate reistivnship tc the President tc decline to appesr
and testify befcre congressicnal committees. On two occagions
during the administration of President Truman, & subcommittee -

" of the Houge @mﬁ;tag on Eégcatim sod La’bor inueé subgc&ms

,Documents Released to a

'vermonf Law Firm Becauser ° -}

Requester already had copies.| . = . .
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to John R. Staelaun, whe held tha titie “Assia:ant to the

President™. In both instances he returned the subpoens with
a letter stating that "In each instance the President directed
me, in view of my duties as bis Assiatant, not to appear bg-
fore yaur suhcemmittee W | .

In 1951,Anaaald Dawsan, aa‘Admiuistraﬁivu Asgistant to

‘President Truman, was requested to testify before a Senate

Subcommittee investigating the Reconstruction Finance Corpora-
tion, cne aspect of which concerned Mr, Dawson's alleged mis~

-feasance. Although the President believed that this request

constituted a violation of the constitutional principle of the
separation of powers, he nevertheless “reluctantly” permitted

 Mr. Dawsoca to testify so that he ceulé ¢1ear his name.

In‘19&4, Jonathan Daniels, aagﬁdminiatxlaiva Aasistant to
President Reosevelt, refused tc respond to a subcommittee sube
poena requiring him te testify comcerniag his alleged attempts
to force the resignation of the Rural Electrification Adminis-
trator. He basad his refusal on the confidential nature of his
relationship to the President. The subcommittee then recom-
mended that Daniels be cited for contempt. Thereupon Daniels
wrote the subcommittee that although he still believed that he
wag not subject to subpoena, the President had authorized him

o respond to the subcommittee's guestions.

During the Eisenhower Administration Sherman Adams de-
clined to testify before a committee iavestigating the Dixon-
Yates contract because of his confidential rvelationship to the
President. However, at 2 later date in the administration he
volunteered to testify concerning his dealings with Berunard

" Goldfine who was charged~uith viol&zians of federal criminal

8 mtutes .

A Duzing the hearings cn tha nﬁmunatian of Justice Fortas
as Chief Justice the Senate Judiciary Committee requested

' W. DeVier Plerson, then Associate Speeial Commsel to the

President, to appear and testify regarding the partieipatioh

- of Justice.rertas in tha drafting uf‘eertain legislatien._

-2’
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e Piersen deelined teo appear, writing the Gbnmittae as fbllaws'

“As Asaoeiate Speeial Counsel to the Prasiéent
- since March, 1967, 1 bave been one of the 'im~
" mediate staff asggistants' provided to the .
' President by law. (3 U.S5.C. 105, 106) 1If has
- been firmly established, as a matter of prineiple
. 2nd precedents, that’ mcmbars of the President's
immediate staff shall not appear before a con~ -
gressional committee to testify with respect to
- the performance of their dutties on behalf of the
. President. This limitation, which has bsen recog~
.nized by the Congress as well as the Executive, is
. fundamental to our system of government. I must,
: thetefora, respectfally deelina.the invitaticn to
 testify in thn h@ﬁriags " = ,

To the extent that genezaliz&ticns can be dxawn fzom the -
pracedenzs it can be said that as s metter of principle a high
- laevel Presidential Assistant should be regarded as absolutely

iomune from testimonial compulsion. He may not culy aot be
interrogated by s Cﬁngreasianal committee but not even be com-
pelled to appear, anymore than the President could. As Chief
Justice Marshall stated in the prosecution of Aaron Burr, al-
though maintaining that President Jefferson was legally com=
pellable by the courts to praduce decungnts pursuant to &
: subpeana _ ‘ . -

" “In no case of this kind would & court be
required to proceed against the president as
- against an ordinary indfvidual. The cbjections
to such & course are so strong and sc cbvious
_ that 211 must ackncwledge them." Roberson,
- . Report of the Trials ef Aarunrﬁnxr, Vbl. 2,
' pp. 233, 236. o '

It would appear that if a Prenidential Assistant is invited
ze testify, an appropriate response can be tc advise the com=
uﬂteee that the Prenident haa dirzcted him net. torappear. _



smm 2 cengrascianal cemittee pe:si.st i.a its" eiforts

. to obtain the testimony of a Presidential assigtant, it can, o
- of course, direct him to appear by serving him with & subpoena.t/

Should the assistant ignore the subpoena the committee may vote
to recommend that its parent house cite him for contempt of that
house. Iu that event, 2 U.S.C. § 192 provides that any person

- - who refuses to appesar or refuses to testify before any cangras-
 gional committee shall be gullty of a misdemeancr subject to a

fine of not more thsn §1,000 nor less than $100 end to ime
prisomment of not less than cneé menth nor more than' twelve

‘months. Whenever a witness falls tc appesr or testify, 2 U. SJ.:

§ 194 provides that the failure shall be reported tc either o
House, and it shall be the duty of the President of the Senste
or the Speaker of the House, as the case may be, to certify

such fact to the appropriate United States Attcrney, whose duty.

- it shall be teo briag the matter befcre the grand jury for its
actien, Although the statute by its terms imposes a mandatory .

duty on the United States Attormey, we doubt that there is any
method whereby he cap be compelled to take action; presmbly
if he did not act he could be sub} act to inpeac!ment. .

fi‘here is, hmaver, ancsther methed wheraby a ccntmeious

 witness can be procesded sgainst. This was pursued in proceede
ings iavolving Harry M. Daugherty, who had been Attorney Genmeral

from March 5, 1921, until March 28, 1924, when he resigned. . ‘
Late in that peried various chargas of misfaasam:c and nonfeasance

" in the Department of Justice were brought to the attention of the

Senate. The Senate then adopted & resclution authorizing and

 directing a seiect committee to investigate the failure of

Daugherty to perform his duties. Iu that commecticn the com-

- mittee issued and caused toc be served ¢n Mally S. Daugherty,

‘Harry's brether, a subpoens commanding him tc appeer and testify

befom the cmiztae. He faﬁed to appear and offered no excuse. ) :

.7 'i‘he am:ter is discussed genarally and at lengt:h m 1 mynes,
- Ihe Senate of the United Stams, 51&-535. ,



— Y Tom i | . @ Lo . . S ' S .
N . . ! oLt . - -
'p‘ . .o L L . S - A o
.

The cmittee then made a r_ép@rt to the Senate s which -

~ adopted a resclution directing the President of the Senate .

pro tempore to issue his warrant comasnding the Sergeant at -
Armg or hls deputy to take Mally into custody and bring him
before the bar of the Senate tc answer such questions as the
Senate might propuund. - The Sergeant at Arms issued the warraut

and directed his deputy to execute it, which was done. Mally

 “objections

- - then petiticned a federal district court for a writ of habeas
~, .. corpus, which was granted. -Upcn direct appeal t¢ the Supreme
. Court, that ccurt reversed, McGraix v. Daugherty, 273 U.S. ‘

135 (1927, _s_@]:&. ' The Court breshed aside several technical

te the procedure followed (pp. 154~9), and stated
as the principal question “whether the Senate-or the House ¢f -
Representatives, both being on the same plane in this regarde

- has power, through its cwn process, to compel a private indi-

 1n 1935, in Jumey v, I -
 expressly held that R.S. § 102 (the predecessor of 2 U.8.C. =
- § 192) did not impair the power of either House of Congress to’

 vidual to appear before it or ¢ne of its wommittees and give

testimony needed to enable it effictently to exercise a legiss

- letive function belonging te it under the Constitution™ (p. 160).
. It held that either House hed such power. The authority of =~

McCrain has never been questioned, so far as we are avare.

cken, 294 U.8. 125, the Court, -

~ punish for contempt. As the Court said (p. 151):

 “The statute was enacted, not because the power
of ‘the Houses tc punish for a pest contempt was . .
. doubted, but becanse imprisonment was not considered
. sufficiently drastic & punishment for contumacicus
witnesses.” .. - .. . R

" It should be noted that the judicial promouncements have

.. involved alleged contempts of Congress by private perscus not
" .. by Executive branch officials failing to respond either at the .
- - .express cr iumplied directich of the President exercising his e

. .- autherity undexr the dﬁctgine of the separation of powers, '
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| In ehe ease eﬁ a Praaideatial aasisﬁant aeting_eithe: e

: .,ffunder the express or lmplied direction of the President - - .
... ‘exexcising his suthority under the doctrine of the aagatatian .
- of powers, it appears that two aitcrnative ccuraeaaf ae:ion
" ave availabic* SR s B X

(1) ‘The' ?residential assistan: cauld ignnre cither an ,‘b

.f 1adictmeat founded on 2 U.S5.C. §192, or a warrent of arrest .
. by the House of Congrees involved, upon the basis that the
. geparaticn of powers wmakes him gbscolutely immune from any

euch process when acting at the direction of the President.

_This appears to be & logical extension of the aepplication: ofAﬁf:yi

the geparation of povers doctfine upen,vhich say initiax

‘ -refusal to appear 13 baued.

. @) . A sﬁcond and 9erhaps more conciliatary ané arderly'i S
' appreaeh would be to seek a judicial resclution of the comn-
:stitutional issue of whether a committee of Congress has the

'+ suthority to swmon & Presidentisl assistant to give testi~
- mony concerning his official duties. This might be

accomplished by a motion to dismiss the indictment, if that

method of enforcement is follawad, or by a civil action in

the nature of & declaratory judgment and injunction against
the congresasionsl officer di:eated»by tha House. 1nvolved to
execute the wu:rant. - , _

As is apparent, the first apprcach is £euadeé ﬂpon P

: 'couplete and absolute #eliance on the sepsration of powers
- doctrine to the point of not even submitting the matter for
& judicial determination. The second approsch would neces-

sarily involve an acknowledgment that the doctrine of

. separation of powers is not completely absclute inasmuch ntgf:'
© . it contemplates the submission of the matter to a court for.
" determination. Either of these approaches appeasrs to be

open, the principal question being the policy determination

- a8 te which avenue to follaw if the ulttmace eenfrnntation
- gecurs, 00 - : .

‘Ralph E. Bricksea
Asaistant Attorney General .
Office of Legal Counsel



