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: Egil Krogh, Jr. 0
Deputy Assistant to the President ézz ‘

Re: Random Searches to Prevent Skyjacki

Iantroduction

This is in response to your memorandum of August 8,
1972, inquiring about possible constitutional problems
presented by a proposal to conduct random searches of the
personal effects and carry-on baggage of a certain percent-
age of boarding airline passengers. We understand that
such sesrches might imclude an exterior pat-down (" £risk®)
for veapons. , . :

The present FAA 5y3tem.£;r deterring and detecting

-gotential hijackers has been sustained over constitutional

objections. United States v. Lopez, 328 F. Supp. 1077
(8.B.N.Y. 1971). 1Its essential festures avre as follous.
All boarding passengers are screened against a “profile”

tased on physical and bebavioral characteristics of kmown .

hijackers, and all are required to pass through a magne-

tometer. About 1 percent of the passengers £it the pio-

file, and half of these activate the magnetometer. Those
wvho both fit the profile and activate the mognetometer
(called "sglectees”) are taken aside and questioned. 1I1f

the questioning does mot dispel suspicion, they are asked
to submit to a frisk, to which they usually assent.

e understand that the present FAA system is quite
effective, but that it is not uniformly cmployed by the
airlines, due primarily to shortages of trained perscanel,

- -lack of equipment, and reluctance to offend passengers and -
delay flights. We do not know vhether the proposed random
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sedareches would supplement or supplant the FAA system, oF
wietuer they are being cousidered &s an interim measare
pending further refinsmont 2od implementaticn of the FAA

System. As discussed below, tioese factors would hﬂar UPon

tiie ecustitutisnalicy of the proposed random scezches.

Summary of Copelusiong

i. BRaandom maressaes of carry-on baggege, purses, aud
similar coutainers, uot including frisks of the persoca,

. atand a good chance of surviviag coustitutional attack.

Agswaing feasibility, such gearches could be c@ﬁducteé of
all boarding pasaeagem._ :

2. Prisking the person of all or 8 random cumber of
boarding passengors would be of doubtful coustitutionalicy.
Resclution of tals question would depend largely upon waeth-
er tie prescnt FAA gystom or similar techniques, fully im-
plemented, prove to be ineffective. 1If so, body frisks
migit be sustained, at least as an iaterinm mesasure.

Before discussing the basic csnetitutiossl questiones-
whether warrantless gearches of boardiag alrlice passen~
gers are “reasonable™ witiln the meaning of the Fourth
Amendment-~two possible ways of avaidmg taat question
warrant coasideratioa. First, the Fourth Amendmernt's pro-
hibitioa of unressonable seaxches applies caly to the fed-
eral and State governments; 1t does not epply to the air-
lines acting alone, as private commercial enterprises.
Thus, if the proposed searches warc not vequired by Zederal
lsw and were not performed by federal employees, it couild
at least be srgued that the Fourth Amendment has no appli~ -
cation. WHe sericusly deoubt, lwwever, whetheor tihe eonsti-
tutional problem cen be avoilded under this appreach. Ir
deternining quescions of Fourth Amendment applicability in

" ¢his context, the courts would undertake a8 reelistic sssiBs-

ment of the situation, locking through form to substaance.
Se6, @.5., Gorngold v. gniead Staees, 367 F. 2d 1 (€.A. 9,
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1966) For exsmple, the fact that federal law did not
require the searches would not be determinative. A show-
ing that the federal government was encouraging, financing,
or otherwise substantially participating im a search pro-
gram in the highly regulated airlines industry would prob-
ably subject that program to Fourth Amendment limitations.
€£. Lombard w. Louisiana, 373 U.S. 267 (1963). 1In view
of the airlines' failure, to date, fully to implement the
present FAA system, it would probably require considerable
prodding from the federal govermment before a meaningful
gsearch program would be undertaken. W%e believe, therefore,
gchat the proposed search program would be deemed subject
to the Fourth Amendment.

Second, there is the possibility of walver of Fourth
Amendment wights by passengers wiuo coasent to gearch. Sae
Zap v. United States, 328 U.5. 642 (1946). The consent
concept 18 not waolly unvealistic in this context, since
most airline passengers have & practical (if not wholly
satisfactory) alternative to alr travel. Gemerally speak-
ing, those who do not wish to submit to & pearch may travel .
by ship, train, bus, or cax. However, the courts have tra-
ditionslly viewed waivers of constitutional rights with
skepticism. Tie burden is on the govexnment to prove that
an alleged voluntary censent was “unequivccal, specific and
intelligently given.” United States v. Smith, 308 F. 2d
657, 663 (C.A. 2, 1962). Under these relatively stringent
tests, a recitation of consent printed oa the airline ticket
wouléd not suffice. A consensual search system would need
to employ a signature form directed expressly to the search,
which would, of course, entail significant administrative
fnconveniences. And even under such a system, ‘consent”
would be artificial in many situations. Businessmen who
have come to rely on jet travel, and others who need to
get someplace in a hurry, would bave no real choice but
to sign the consent form. Thus, in a variety of situatioas,
it might be claimed that consent was not voluntarily given,
and scme such claims might well be sustained. Since it
would be desirable to establish a uniform system realistic-
ally applicable to all passengers, we do not believe that ~
the system should rest exclusively on consent. .
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”@asmah‘lenem“ of Harrantlese Searches to Prevent

Skzjackggg

‘The Faurth‘ﬁmendmﬂut to the Genscinutien prohibizs
"unreasonable searches and seizures.” The Amendment ze-
- .quires that the goveramment, ''. . . waenever practicabie,
‘gbtain advancs judicial appreval of searches and seizures ;
through the warvant procedure.” - Terry v. Ohio, 392 U.8. 1 = i
(1968). And warrants may only be issued upon a showing of '
probable cause to believe that a erime hag been committed. '
The warrant procedure is, of course, not feasible with '
respect to the propoged random searches. The need for |
immediate action precludes prior application for a warrvant, |
see Carroll v. United States 267 U.S. 132 (1925), and, by
hypathesis. no showing ¢f probable cause could be made with
respect to any particular airline passenger picked at ran~
dom, as distinguished from a “selectee” under the present
FAA system. Indeed, there will be no cbjective basis for
suspicion--let alone probable cause--with regpect to asbout
99 percent of those picked at vandom for seatch.

Supr@meﬁsurc decisions have, however, delineated &

" few situations in which warrentless searches are deemed
"reagsonable” and thercfore constitutionsl. The Court ap~
plies a balancing test, weighing the governmental {nterest
allegedly justifying the search againat the persemal in-
vasion it entails. See Terry v. Obio, supra. In balancing
these interests, many factors should be taken into account,
including the sericusness of the offense, the extent of
the gearch, the degree of community stigma attached to the
search, sctivities of the suspect, and similar factors.
See United States v. Lopez, supra at 1094, and asuthoxities
cited. Although there appear to dbe no judicial decisions
directly analogous to the random search procedure contem-
plated here, application of these general balemcing prin-
ciples suggests that a persuasive argument can be made in
support of searches of hand luggage, purses, etc., act in-
cluding a8 body frisk. Body frisk procedures would raise

' mnre—diff!enlt questions.

_ The veasonableness argument woulé turn largely on the
| fellawing eanside:atiana
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1. Sericusness of the offense. A single act of
air piracy threatens death to scores of helpless people.
e need not belabor the point, since the courts have req-
ognized the gravity of the offense and the magnitude of
the current preblen. S&ee, ¢.g., United States v. Epperson,
454 F. 28 769 (C.A. 4, 1972). Swpreme Court decisions
have not, gemerally speaking, articulated the principle
that tests-of probable cause or suspiciom, and degrees
of official intrusion based upon them, vary under the,
Fourth Amendment depending upon the seriecusness of the

.offense. Under the decided cases, the quantum of proof’
- required for probable cause to search a suspected chicken

thief appears to be the same as that required for a sus-
pected assassin. Justice Jackson, joined by Justices
Frankfurter and Murphy in & dissenting opinion in Brinegar
v. United Stateg, 338 U.S5. 160, 180, 183 (1949), deplored
this fallure to differentiate in these words~- :

[I]f we are to make judicial exceptions

to the Fourth Amendment . . . it geems

to me thoy should depend somewhat upon

the gravity of the offense. If we assume,
for example, that a child {s kidnaped and
the officers throw a roadblock asbout the
neighborhood and search every outgoing car,
it would be a drastic and undiscriminating
use of the search. The officers might be
unable to show probable cause for searching
any particular car. Ilowever, I should can-
didly strive bard to sustain such an action,
executed fairly and in good faith, becsuse
it might be reasecnable to subject travelers
to that indignity if 1t was the only way to
save a threatened life and deteoct a vicious
erime. But I should not strain to sustain
such 2 roadblock and universal search to sal-
vage a few bottles of bourbon and cateh a '
. bootlegger.

Justice Jacksen's kidnapping example, while presenting a.
stronger justification for a search, has obvious parallels
to the proposed airline searches.
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Hecent cammentary supports the view that serfousness
of the offense should be a major congideration in determin~
ing Fourth Amendment zeasonableéness (see e.g., LeFave,
"Street Encounters and the Constitution,” 67 Mich., L. lev.
49, 57 (1968); Player, "Warrantless Searches and Selzures,”
5 Geo. L, Rev. 269, 277 (1971)), and that concept is in-
plicit in the Court's 1968 Terry decisfon. We believe
that the present Supreme Court would attach significant
weight to the seriocusness of air piracy in assessing the
reagsonablencss of searches designed to detect and deter it.

2. Slight justifiable expectsatiocns of priv#cy; The'
Fourth Amendment has come to be viewed as a protection for
“justifiable” expectations of privacy. Such expectatiens

. are streong with respect te the home, most places of per~

sonail business, telephone conversations, and the Like.
Justifizble expectations of privacy decrease in relation

to narrow areas of activity in which a person is not re-
quired to engage, and in which he knows, in advance, thag
kis privacy will not be respected. Just lest term, the
Supreme Court sustained warrantless, non-consensusl searches
of the business premises of gun deslers, noting that they
posed "only limited threats to the dealer's justifiable
expectations of privacy.” United States v. Biswell, No.
71-81, 40 U.S. Law Week 4489 (1972). So here, although

- 4t is somewhat artific#al to say that a2ll prospective

travelers seeking to bosrd an alrplane with knowledge of
federal search requirements theveby “consent” to seavch,
the substantial element of choice in modes of travel less-
ens the air traveler's justifisble expectations of privacy,
particularly in view of the prevalence of air piracy today
and the need for an effective detectien aystem.: '

3. lLack of resulting sccilal stigma. Virtually all
judicial decisions involving searches and frisks have ime
volved persons suspected of commiting crimes. In this
context, searches, particularly frisks, are typleally
vieved by the courts as degrading and buniliating experi-
enceg,; fee, e.g., Terzy v. Ohio, supra at 16.- Tais is
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"especlally true with respect, for example; to an on-tiha-
. street frisk, vhere one citizen is singled cut, stepped

and handled by the police {n the presence of others, be-
cause implicit in the procedure is an accusation of efim-

fnal conduct which becomes known in the community. Thare

would be no comparable humiliation invelved in secarches of
a random numbexr or of all sirline boarding passengers, 6o
long as the gemeral public knows of the random procedure~-~
f.e., theve would be no implicit accusation of crime by
virtue of the search. Indeed, one court has cbserved that
the average passenger is likely to view secarch procedures

. a3 a "welcome reassurance of safety.” United States v.

Eppexson, supra at 772.

4. Extent ef the sesrch. This 1s & critiecal factor
in assessing reasonablencss. In our judgwent, a seavch of
carry-on baggage, purses, ete., not including a body search,
would be viewed by the courts as a limited and justiftable
intrusion under the circumstances, and therefore constitu-
tional. There i3, however, a considerable difference be-
tween lookin; in passengers® briefcases and purses and
patting them down, armpit te groin. There is likely te :
be a stroag emotional zeaction by meny people against body
frisk procedures, and therefore the courts would view such
precedures with real conecern. o

5. Avallability of e€fective and less drastic pro-
cedures. Courts are more likely to find random search pro-

- ceduras "reascasble" 1f they can be persuaded that they arxe

essential. Thus, comion sense would lead the courts to
accapt the need for searchez of effects and body fricks, if
no other effective detection technique is reasonably avail-
able. Since air piracy is a earefully pleanned affair, and
siace a random search poliey limited to effects would be

- publicly known, 8 gsearch of effects alone would be rela-

tively useless. Potential skyjackers would concesl weapons
on their persomns. '

In this connection, the ¢ffectivencss of the present

PAA gystem, Lf fully implemented, would be of crucfal im~

portance. Under that system, less than 1 percent of boarding
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. 'j:asseagers are searched. The Lopez court describes the

system as “highly offective in narrowing the group which
needs particular attention,” and notes that “mo flight
fully protected by the program has been hijacked." 328

F. Supp. 8t 1084. Ve deo nct know the cztent to which the
FAh system has been implemented, and are in no position
to evaluate its effectiveness. However, both questions
would be raised and searchingly explored in constitutional
challenges to random search techniques. If it were ghowm
that full implementation of the FAA system would detect,
a8y, 90 pexrcemt of the potential hijackers, randecm body
frisks would probably be held unconstitutional. In the
aeture of things, no detection system will be pexfect,
and it seems unlikely that random searches would be as

- much as 90 percent effective.’ Because of the much less

intrusive nature of searches of effects, they might be
upheld as a veasonable supplement to the FAA procedure,
but, as noted earlier, they would be relatively useleas
without a bedy frisk. '

It 1s possible that random searches, including body
frisks, might be upheld as interim measures pending full
implementation of the FAA system. Should practical con~
siderations~~g.g., lack of equipment and trained persomnel~-
preclude such implementation for another year or two, use
of migag search procedures in the meantime might well be

. Although we have found no directly amaslogous prece-
dents for the proposed rendom search procedures, a few re-
lated precedents and cstablished practices lend same support
to their validity. Stnce 1789, customs officials have been
authorized to conduct without probable cause full seaxches

‘of persons entering the United States. This suthority has

been extended in some cases to searches of body cavities,
by probing or administration of emitics, although recent

decisions have begun to place limite on such searches.

See United States v. Guadalupe-Carga, 421 F. 2d 376 (C.A. 9,

© 1970). 1t is not uncommon to seavch all persons seeking
‘to attend trials of criminals where there is reason-to an-

ticipate violence.  Similariy, scme prisons and jails pre-
sumably search visiters before they are allowed to see
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certsin inmates. apﬁareatly. such vogsonable security
precautions have not been challenged im the courts.

Random” searches can be conducted in varicus ways.
While 1t is theoretically possible to search every third or
£1£th boearding passenger, such a gystem would be difficult
tc enforee in practice. The persen presenting himself in
- that order may turn out to be a child or quite elderly,
and the clerk on duty might reasonably skip hie. And the
considerable milling around that ogccuxs at airport gates
- would further complicate efforts to enfovce a trus random
system. Owing to these faectors, we would be concerned
that an allegedly “randon™ system would, in practice, de-
generate into searches at the whim of the clerk at the gate.
Some of them might actually restrict their attentionnto
blacks, bipples, ete. The court in United States v. Lo 8F 4
supra, dismissed lndictments on constitutiomal grounds be-
causc the FAA's "heutral and objective" profile had been
- perverted by the airline's adding an ethnic element, aad
authorizing subjective judgments Ly the clerk on the lime.
" In view of these possible problems, consideration shculd
be glven to searching everyone on fifghts picked at random,
rather than attempting to search scme people at xandom on
all £lighgs. - - '

Many of the judicial decisicns which appear to raise
' the most serious doubts about the proposed random searches,
particularly decisione regquiring adoption of less iatrusive
progedures where constitutional rights are involved, were
rendered by the Wazwen court. In our judgment, the Supreme
Court, as presently constituted, would be significantly more
receptive to the proposed searches then the Couxt of four
years ago. o : - ' -

: The ﬁepartment‘s"ﬁriminal Division has reviewsd this
question independently and has supplicd us with a sta€f
memorancum. Our conclusions are in substantial agreement. .

Mary €. Lauton |
Deputy Assistant Attorney General
' Gffice of Legal Counsel
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