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M iller/Davis

Land and Natural Resources Division

Re r Commercial Salmon Fishing Rights of

oopa Valley Reservation Tribes

S Your office, has solicited our views as to the exten,
if any, 'o the'commercial salmonfishing right enjoyed by the
Indian tribes residing on the Hoopa Valley Reservation. The

-Department of the- -Interior"-has 'asked- the Department of .Justic~e

. . ,. *x ' - % W : .. *-;s~a 1~- ...-... ..,.

to file- suit: againstrthead State-of Caylifornia for daFlinages
resulting frm 'Chief, rnia's;interference with the putative ,'"

tribal fishing right .7-Interior'-s position, which is endorsed .by--the Lan&ahd' Natural Resources Division, is that the tribe
have a right. to-one-half the- harvestable run of salmon, and. ,tha. 9California is obligated to limit the non-Indian fishery in
its. ocean waters so as to-lensure that an adequate supply of
salmon reaches the tribal fishery The Department of Commerce's -

SNational Oceanic and Atmospheric Administration, however,, has ...
expressed misgivings about the-wisdom-f such a suit ane has ... :
suggested a need'-for-f uther legal analysis. This agen, anhast,- ";
responsibility under the Fishery Conservation and Management Act'-
of 1976 for-regulating the Pacific salmon fishery beyond the.
three-mile limit." - "t -

S.. e conclude--that the statutes and executive orders -
- authorizing and establishing the Hoopa Valley Reservation and
- its predecessors, do confer a _ribal right to fish commercially -
Sfor-salmon. 'The-tribes are- entitled-to one-half of the total
-harvestable,'run or tribal needs, whichever is less. We are

unable 1-at present,to. express-an, opinionf as to whether, as. a
correllate of-this right, California is obligated to regulate , y'
the non-Indian-fishery in state-waters to ensure, so far as
reasonably possible, that the tribal share of salmon reaches, -,j
the tribal fishery.

The Hoopa Valley Reservation, in Northern California, is
homeland to Indians of the Hoopa and Yurok Tribes ("tribes"). The§W'~'
reservation encompasses, sections of the Klamath river arid its~. '-1*-
tributory, the Trinity river. I/ In aboriginal times and '

1/ Indians of the Yurok Tribe live primarily on the lower Klamath
river, while the Hoopas reside along the Trinity river. These
tribes are consolidations of a..variety of tribal groups which -
l'ived in. the area before the .coming of white men,
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-^Awe into .the-present century these .rivers .were among the richest ,-. sapn ~wafers on the entire-west, coast - - . :- ,

S.. Salmon occupied an exceedingly important place in abo ' naL ,
tri i culturer both as- the pimary source of nourishment: -2/-

and. as the focus of ,ritual and ceremony. 3/ Indian towns:--' A
were located along the rivers and ocean where access to salmon .t.i

'-was".most convenient.. 4/ As early as 1913, the Supreme Court'-, i

2A See A. Kroeber, Handbook of Indians of 'California, quote

in. Appendix to Petition for Writ of Certiorari in No.. 91-11S, -' .
vMaz. Arnett 37 o(C:.S. Supreme Court,, October Term 19Z :72)(here- "' -,

after.cited as Kroeber).- An early white visitor observed:," . - .

S:wero- "The [Klamath. -river is abundantly supplied with ih- s - :A,--?.

salmon, a-fine large, fish easily.taken and which i
,;'- avery properly regarded by-the Indian as his staff' " "

Swas sof life. These-are regarded as erhaps the best 'T
y- l ' +t;-,fishing grounds in Northern-California and '' ... -.

thousands of Indians have stored away their Tribes'- .-
, annual,supply of dried salmon upon these grounds " ,

"A :-"-for centuries to all appearances." .

Letter from Special Agent Whipple to Superintendent - A , .-

Henley, June 19, 1855 (collected in National Archives and cited - .

_P: ' .* ' A . A A A '-A 4 =^-i * *

S*; 4  -'The ,. */ ^ **':."- i -. N o Arch ives a 1 ' f
hereafter as Whipple letter),.,-

. 3/ See E. Erison, Fisher en along a Salmon River in Childhood
SandSociety 168 (2d ed. 1963)(hereafter cited as Erikson): - AAA f?

-"/ . "Only once a year, during the salmon run, are - .. -
.p .e, [various ceremonial avoidances]' set aside. At that - -, .

.-... rtime, 'following complicated ceremonies, a strong dam. -

S' is built which robstructs.- the ascent of the salmon and ' -- "
t. cpermit s the Yu ok to catch a rich winter supplvy. '.The ,--

S dam building is !the- largest mechanical enterprise'. - * . -°:A Aundertaken by the Yurok, or, for that matter, by any " A

S California Indians, and the most communal attempt'(Koeber). After ten days of collective fishing, A'A'AA

orgies of ridicule and of sexual freedom take place - -
along the sides of the river, reminiscent of the ancients 7"'-
pagan spring, ceremonies in Europe, and of Sioux license-- -
befor thethe Sun Dance." and I AA

hereafter s Whppleletter) ^A

4/ Kroeber 42. " A .fi ar

2- .
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recognized ,hat [a].s a matter of history, it plainly appears p,Sthat the -K-la -math -iver -Indians -established themselves -aloh§,g the-

river In brde to-gain a subsistence by fishing-." 5'

While.heý existence of an aboriginal subsistence ish 'is well established, it is somewhat less clear whethe the

4 " * 4s&.' *

'4. . -r'~-1^ "' r.t'44u

Tribes: engaged in-[a].s a ommercial fishing. iCert plainly theprecd
for a comercial fishery werndie. present. 'Salmon coulves balon the

dried and kept in, nourishing form: for many months. - ,Althouqghvoyages over- the rough aterain adjacent to the river were5-" y-

unlikely,; the_ Indians: were skilled boatsmen and couly tra&d.•

with- neighboringe iver tribes. of 6/ Even be e the app eac
of whitestathe urok were a stading,t ss cea nsciouwhet

culture,,. using a- currency of'.sh6lls obtained from inlahd

tribes, presumabe in coexcharia fishior valuabler g iods tch ra

fo Recoded' eferences t commercial dealings in -almon
are scarnd kept In, n186ouris;the- Commissioner of Indian Affairs nted

thatgs at the r mouth of eain adacet t the river there is a salmo

unishey ofre to the ndiansts." 8/-It is uncnlea'.i-

with nverghbornghe river ttribe- Even before the apsear.nc commerc

culture,: using a -currency o£'shells obtained from inla4d -. ^4 zf't

drvaluedor- th value of sustenance. In. 1888 a federal c'our :
Trie s;'Rcgded' ineoerencisatl commerial dealings intsalmone" jprcon

ardescribed the ctivn 1ties of a' non of dian on the Kflamathrsnote
tha."atg ý ou-of the o elamath river witheres a .vesseai to:

Sfishely the fivear,. anl employs the Indians to fs r ish uhinctlea
suppl inwhhr the m withu se eies eand -other appliances. orHeeri.

Svalepays the maiueog stenraurnishiig, th es emwith vralious ,: :Y, "-F.

decribd articles-omti ings of cargo on-In hisa vessel." 9'-7r.v-r^^M•i

5/- Donielly V.- UMted. States. u,228 U.S. 243,. 259 (-1913)ý

S7/as rlksow 167....

8/At 1861 Report of the Commissioner of Indian Afairs ,- quote

In 33 I.D. 205, 216.

9/ United States v. Forty-Eight Pounds of Rising Star hTeaf,r . ;

rbpays ma4bly340 r inechtrad ae-6h- thfom; vawaith va s 3iou8'v '0(18)

5'. .e 403, 406 (N.D. Ca. 1888), af-fd, 38 F. 400 (1889). ';- ';,

di 5/ed sO..7-'n2 _ . -ielo n.. U e t 22 S 243, 25 - ÷•"---- ^-+.*5 ^ + • '

R/e reikSOe 1r7:s. c m i d n in am ,-

ar c1861 R eport of the Commissioner of Indian Affairs :notedA £-4444*4
that 33 teIut 205 o 216. rir t

S'sUnited States v. Forty-Eight Pounds of Rising Star Tea'r,.^ -^-^
35 F' r03, 406 (NaDl Ca. 1888), aff'dn 38 FI 400 (1889)al -

described the- activ-ties, o a' oId on " 'h'" la'ma t-F re-r

3*- *-
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, mmcal" shing , their on r t.
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pirthershpwithupriver famitio es.'ts uestionable whletherl oc.3a
hendiuhret y to have-been merely emplees 1 <".of hMwhi-vtepreneur, could; 'e wsaid to-have enaged. in

scomi ei- orishing in theiur own right. e. 0aily-"

* 'n <riexpert- in Yurok culture testified in .a 1977 c rn

* partnierships with upriver families. When a river blockageT' ^ ^Scut .off a..sallmon- run, the upriver family would trade goods;, |^* such as venison' for salmon caught by the downriver famil lyk y 'rP

Ss i'o e. , .. r -

S-'- .i' Although:- the evidence for an aboriginal commercialfishery '
s less than compelling, we believe there is enough evidence to,

Snakethe 'exstence- of such a fishery more probable- than:-notf'
I:'Tndeed; the *Departmentof Justice has already represented: 6 the ^r.^i7
.;Supeme Court ! tha." the Yurok Indians "depended largely on fish. .cr i

S rpo tnthe Klamathirehver for their diet -and trade." 12/ We-.:- j-ai2' therefore conclude- that .some type of aboriginal commercial. iser_
- did existf .on + hKlamath. . -. -'.- . . . . - . .... .. ; +-.-,. -- • " ++-. - --
--- '.The -gold rush ,of 1848-52 'brought white settlers and. ;': ':
miners. i to al area of Indian country .in California. In
order,'to a void Indiah war, the Department of the Interior sent -

-agents thrdughofu California in 1851 to treat with the various .'-
tribs," Oneb Jtse agents negotiated a treaty with .
Sallth-'lower tKlamath river tribes , including' the Hoopas andi' ++
theYfurokso In.exlaining the-treaty to the Indians the ,
agent reprserited- that - t -of - -- .

d ^~1 '~'~:F 8k'.;. :3:- t - 0" n-tI ma

S.'-. [H]is object was to restore peace among the whites '-
Sand Indans ,. .That- if peace was restored, and .the- -.

+n. -g . ,Indians preser ve. inviolate; the bargain about to bei--^
. -:+. -ade,,'measures would be .taken to improve the condition ':;;-"

. t + Offth : Indians; that. heshould have a home of his owh .-
, %be 'aught to build houses ,to live in - have clothes-'-'tobr.

. wear. -and after a while learn to draw their subsistanc -

inc+ -. th---- -

10/ Testimony of Arnold R. Pilling, 56-57, in People v. Eberhardt ;
Crim, No. 76-051-C (Del Norte County Court 1977). - * 7."- -:

11/ Id. at 70. .

12/ Brief for the United States as amicus curiae in Mattz v.;:'--
Arnett, No. 71-1182, at 10 (October Term 1972)(emphasis added).
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"from pon so . . 'b dependet .o n game, and -

Sorood hat theyshoulhave teachers to teachhe
:children the Eng-ishianguage, and that rmany things

_.would be- done. for their pmfort..and happiness. X'3

consisting of a' "tract twenty miles in length by twelve miles.
in width, and containing in all six or seven square .miles- :of '" 'farming- land.." 14/ The Unite States agreed to protect the'. o:&, ,
Indians from, incursions by whites-, to supply "facilities foi.
Sfarmingr stock-raising, &c."- and, to provide ." farmers) mechanics,
Sand school-teachers to' instruct .them in, the- language arts£ nd
agriculture of .the whites."- 15/ 44. ' € *

' . .The- Klamath treaty, ogether withn 1i othersfaiTedi '
;- passage in the ,Senate, largely because of opposition by te

California, delegation- 16/ Bt- while the treaties were
pending many dian had reoved from their..homelands :,iat~~iproceeded-. towards. the- promised. reservations-.. he 'year s 5e i
and. -1853 found the 'California ~6ndians- in desperate stra.st-a 7
unableSto .return .to' homelands- which had been- -occupied -by .^^+whites6-and, forbidden :to move to the. reservations promise&theo," L7/ i'c' '' tby the -'Ind fan -agents. 17/ : - --. '' --- 2''

-. 'To remedyjthis situaidnr,Senator Sebastian -inrit 3floo6r amendment to"•the 1853 Indian appropriations bill'author
izing the Presidenhetto 'set-aside%-five military \reservation t-+

Sfrodm :the pub ic:domain. 18/ Seator,.Sebastia explaine
Sthe purpse f this amendment as follow s: + '' A-

13/ -S" -.D _c'No. ,-Special Sess.. l610(8lS53 '- Y ',k... + +o

4 ir a d th 'Po tli r o twe K 61
SArt uratified)

. .. Art"'. -

16/ See 30 Cong. Globe 1085 (1352) (remarks of Sen. Sebast

17/ See 1853 Report of the Superintendent of Indian Affai'rs'in 4u
1alifornia, S. Ex. Doc. No. 57, 32d Cong., 2d Sess. 2 (1853)28 Cong. Globe 2175 (1852) (remarks of Sen. Weller) . -'/ Z A

18/. 30 Cong. Globe 1085 (1853) .+ ,- " -'+ ' ' 1

1"7
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So-./.. .. o-^ The .plan. fa Indian'.eservations resorted to bv . ' ; ?
. .the treatypower.'ili. efound unequal, t..the obect

e t-and.now : si. ecommended to collect the tribes -; " :
; .together uponqsmalL illitary reservati6ns,. which, ;e

cause~theyare military;.can be. removed' according-to-. 44
,, : :the exigency of the case,r and can be placed here or

S " 'removed there. It will entitle the Indians, to pro- "
-* . tection against the whites, which is more needed than.'%
: . protection against the .Indians- . . [W]e must- endeavo6 ,1;

... "; .'. .. /therefore, . *..-to congregate the Indians '.A
; iupon srall military, agricultural reservations,-just ; i

- 'large .enough to maintain life upon, and then respect -,
S; the ir iits " 19/ - .

As ulti'matel .agreed ;to; the Act of March 3, 1853 ,("1853 Act -);|
,authorized.-the-President, to set aside. "for Indian. purposes n. -t
five milftar- reservations of no more-than .25,000 acres. :"? -.
each. 20/ - '-* *-

;:: .Puirsuant to this statute .,as amended,. 21/ the Secretary .. ;ii ;-
of ,the Interior instructed the- Superintendent of Indian Affairs

.19/ s4 d; see- so id'. at 1151 (remarks of Rep. Eicklin) "pbolicv.y-^-
of idiucing. the Indians to cultivate the soil, and turn their, ' :

" ;? .attenrtioh to 'industry".

20/ '_The Act provides in pertinent part: ..- -:- i.-

* .. 4. That thenPresidento -t United -States , if upon . *-
'.examination he',shall approve:.of the plan hereinafter providedl '
; f.or-the.protectin'of the Indians, be and. he s ereby r6.i;d ->

Sauthorized to make five military reservations -from the public-'-, ;
domain-in the- State of California or the Territories of Utah. '',
and-New *Mexico bordering on said State, for Indian purposes: , ' l. ;
PO rided, 'Thatsuch;,sreservations shall not contain more, than-
twenty-five- thousiad :acres inh-each: - And provided further', .
That sa id;reservation-shal t bemade upon lands inhabited
by'citizens of California, -and the sun of two-hundred and -fi'ft -

thousand dollars is hereby appropriated, out of any money ii
the Treasury not otherwise appropriated, to defray the expense.
of subsisting--the Indians in California and removing them bi & " '
said reservations for protection . . . .".

- V " -- if

10 Stat. 238. :- ,- , -

21/ The number of reservations authorized by the 1853 Act
was reduced to three by the Act of July 31, 1854, but restored -
to five by the Act of March 3, 1855. The Klamath reservation
was one of the two set aside under the 1855 statute.

-~~~~~~ ~~~ ~~~~ - -- --" - -' -< * - *_ *;-.' 
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Sto select :rese l ations- from such "tracts of land adapteda- as-, o
to so il; Alimater:water-privileges' , and timber, to -the'conf
table and: permaneit acommodation of the Indians."' 22/ Specia
Agent. Whipple. recommended in 1855. tha :'a reservationrbe r i.
establishd: on the lower Klamath river, He reported that
area was' rich in game, fish, shellfish, .and sea animalsl'drdH8
the prairies along the river banks were "well adapted: for

- a4riculture, and will afford ample facilities for the.-constm-ir;Fi
of farms to- supply an abundance of foods for all the India i'nA i
.. . ." In addition, there were no white settlements o :.
vested rights of any kind in e ein the area Fially, because
,the deep attachment of the' Tribes: for- their' homes' it b ci i ,O ei
be difficult to remove -them, elsewhere. .23/- Whipple-.;,'_17
dation was endorsedi, in.wlarge measure:-byh-'Ts, superiors -fi:'_-the'
Department of the" Interibr, Pith the pro'posed, reserviaiono A'>set /forth as a strip extending *pne. mile 'in: ,width on each; , "n
side. of the Klamath- river-' extending frm the; -Pacific .Oce.a. -,.' Z
Sto. a pointas 'far inhland&as. to make up 25,000 acres. 24
The Presees reservation as proposed. sevto 2

t i' a a . - '.6f '

'- ! TlheiOffice"of Indian-Affairs thereupon commencedfrg:;--
farming operations -on theL reservation. In 1856,. the- -. , ,
Superintendent of IndianAffairs in California reported: th

'T he': ndians at. [Klamath teservationj number-, -_. -
- about tw6 -th6usand. 'They are proud, ad;'somewhat
Sinsolent, :and note inclined to labor? allegthgth'a a

y .h E they h ave alwaysaheretofore 1 ived u poi~- the -fish- of he
river,- andfhe -rdoots berries.and. -ses of theiv s
Sr Is,:they>can:o nue t o.dso *if left -unmolested-

% t ; by the- whites- hose encroachments on- what they-'all-
' --. 'their country- they are disposed- to resist. The rre

- jii-udices. upon, these points are-'fast giving: way .before- ',I
* . - theepoli cyof .the-government, and no "serious -difficulty -'
.... iif.be encountered: '-initiating the system f lab

* - .'' . a ong- themn Th-eand on- this river is.,peculiarly--t
-. ad apte to the growth of vegetables ,.. andt' is T exPeted

'K *-- ---

22/ 1 C. Kappler, Indian Affairs - Laws and Treaties 81T5 (
Thereafter cited as Rappler). '

23/ Whipple letter.

24/ Kappler 817. -

25/ Id.

. *'a'. '- 'a $ - .'a, & i -. * 'A . ?
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h"t pptafo es a o thereetabe -food hi ca A'b'e"

oduced i an -bund an e,.,-together with' the sa -mo-I '

a th .fis wh o plentiftlly ih :thelat^f-river ,-shall 'constitutCthe principal food for, these IXnd

the fo -k- j , /

It is cohfidently expected. in this way to avoid-th
purchase ofbeef, whic" forms "so expensive an 'te mat
those places Where there' is "no substitute, foi. it:. 2"- * * ;' * '* "** :' - + -* .. .. * ' " - , '' ° " a ' ,- - 'I ,, . >

The farm system la'sted only until 1861,when a freshet cad4
away most'of the topsoil along -the river alnd causedad the g ove '1eSment to abandon the reservationr., 27/ On the recoimmendatiOn
the, lbcal Indiazi agent,7 some o-Ihe Indians were removed to

,.t i which , . , .a --plet--tifol y xthe+aath

the Smith River -Reservation, e isablished for that ourpose .in3 .i
.1862' .Only a small .number-ofYuroks -removed to the new

' reservation, ihpwever, and .nearly'-all those who did remove? returned :,
Swihin a: few ryears- to -the-.Klamath, river.' 28/ By 1864 the- Tribes, 1

- were. at'war with the -federal government. .29/ '--': '.a-~ *.-" '

.',n. 1864, Congress passed and the President signed:a bill .-
reorga nizing :Indian' raffairs 'in California: ("1864 Act"). -/30/
Section. 2:auithorize . the President to set apart up to four-+ -. .

i: "+to be iretainedby the. United States for the purposes ,
Sr ;.;of Indan;reservations, which shall be of suitable :., '" .
' -. extent ,for the accommodation ofgthe Indians of said '

state, and shall be-16cated as remote, from white settle-':,
ments-as' ay be found' practicable, having due regard-to +:

, 'their, adaptation to' the Burposes for which they are.. ;
. intende d .... . . - .. .,

".. >.,'-, + - +- ' - - - - ' - ' - l +26/'-*^ -5 6" * +re 5^ +

26/ 18 5& Report -o the Commissioner of Indian Affairs, -in S. .
Ex.. Doc. ; No., 5,'3cthiCong., _ d'Sess. 789-80 (1856). See also
1858 Raeport .of the-.Commissionerpf Indian Affairs, in: S. Ex.

, cSNo ;I 35th Cn.2d Sess 637 (.1858) (reporting that- ;-' . -'-'

tj'ie- crop-s good.";'and. withthe .yield' of salmon at- the
fisheries, thek fidians are contented and happy.") -

27/'- 1862 Report of the-Cmmisionerof Ind ian Affairs', i
Ex. Doc. No. 1, 37th Cong,, 3d Sess. 457-68 (1862). -

28/ See Mattz v. Arnett, 412 U.S. 481, 487-88 (1973). '

29/ Donnelly v. United States, 228 U.S. 243, 257 (1913); 1 86 4 . -...
Report of the Commissioner of Indian Affairs, in H. Ex. Doc. .
No. 1, 38th Cong., 2d Sess. 271 (1864) (hereafter cited as
1864 Report).

30/ Act of April 8, 1864, 13 Stat. 39.- ;-.'

-Il
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Sinclude existing - reservato a o . coul . arg-exist -

their] complete aapti to the purposes for which.[the

tno guidance as to the intent of Congress in so reorgani. in ,, Ihe reservation systeion2 further pvided a e resero-;; .include existing .reservations.andin could-enlarge i exis ing '
reservations to such; an, extent as necessary "In order, to e ]

their] complete adapti6n. to the purposes for whe Klamthey
were] intended.".. Section'3 provided for n thesurvey and
public sale of reservations not retained under section Zieed.,
The legislative history of the 1864 Act provides virtual ZA
wno guidance as to the intent of ongress in'so reoranizin:a'dt
the res ervation systenm. Off-ce of Indian ai

had. n suffi cent.' funds to. -transp t them. to:.;a distan't sp I t; 3.3,

"su n August, f 18i64,the Superintendent'of India'-Afa - ....
'in California "located Inan s Indian reservation in Hoopa 'Va.lleyx ,come -
on the.-rinity rivet above itss unction with-the Klamah .'-"
and about 20 miles- upstreanm fro the abandoned Klamathi',rer l-
vation., 31/': His.choice' ,of: Hoopa Valley-as a. .'reservatin
resulted6onm several considerati6ns. eFirst,'it achieve & .357
peace with. -thedcstile Indians, tris ofwhont lived theie'mt - -
valley.., 32/' Secsond removal ofu these., Indians elsewhribes.

,-was 'Tnfeasible' *since_ they ncould. not, be-induced .-to remain 4t'_- w.'

Shad.isufficient. funds- to, -transport theni toa -isat spo?
Thirdft  the irproveents of whited settler! could ea i"iepurchased ^'( 34-henally, ; the 'location was f6ppropriate6
sustaining th InR dians: 75-79.

5 The, valley- is beautifully locIated, sur- unddg':-,-mountains well watered, with -land, enough in cutiation .,1
"*.; .. -to feedal'l. ,the Indians .'that are there-or that'may come'

?there-Trinity river 'affords them--fish duringthe
- * ^spriniig and: fall' season and the. moutains o.n:'i1thersi-de --

* ; - -  c:.abbound with.-.acorns, berries, seed e,1e-tc.--

In 'inducing-the-&'hostile. tribes to lay. down theiri "-&
the -Superintendent7eiiteked into'a purported "trteatvyr"by-^wkfcch"^

-the .Unted' Statesagreed,to set:Faside'-Hoopa-"ialley "fo'rieser,-Ytl l
.va.ti6lon-,Purposes fzrj the' 6 le,:use. and. .besnefoit: f thee etrib esiAZ

2- 1864 Report 275-79.

1 '4 -/ 'i d .
' ' * 1  -

'4 "s 
*y* 3.4s-P .

_35/. Id. at 279. - -,
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ich resrt. a.t&o incude a ufficieniet areaof t e~muriin onin hc! 7-ide _of. the Trinity- river as. shall. be.-
,,nees tgsarforiidnng ousgaerinneies 'seeds,n ggi

Ti ite l tates agreef'to instruc the Inaiahs in "farmingand.
i tarvesting --and.to-~potect them from white incursion, 3 h36aI:B h..w

-- ' 'documen-t-,A,- ;. *'. .h * , twas. never -s ' ted -. . he. -, - - -

he - -0 3 A f-ara'' .The Ho opaValey reservation was. formally established.: b..yA,:.
.Exebutive order .in 187.6. 37/ 'This order set out the metes,"

w-and bounds of: the enserevat-oxanct declared ;hat- the -l ands -'ere ,,

"withd awni from, public salei and set apart for- iT"': -', - ;Indiain purposes, as one.. of -the Indian, reservation - -* authorized ' tq -beset apart in California by act -:.. '
of C-- ong ess -appro-ved- Aprif .-' 18 . - - ' ..

. ':....' 18e .: when trhe .Hoopa aly reservat ln. was estabihed, -.I
.the o dPrsde i 8 f8a.6ted' -the authority cof erted -on him
"d thea 'o Act:h reatindg. four.,easerv-ations.- In- 18 8 8:- a-
fede ral" our.ti:he that.-the od.K lamath. reservatiori had "been ''-- disestablished.se~iy ,yirtue of sectign.3 of the 1864 Act, at .;

Sthe. -teIt.. whente,. four reservations authorized by- that- Act~I ,-- ' .,
were created .rUit ed;.States v. Forty-Eight Pounds of Rising -

SStar Tea, 35.' ~-403(N..D. Ca..1888) raff'd., 38. F, 400 (1889). "

.- -- - -' In 189.1;President Harrison issued an Executive order;
Sextending the, boundaries ,of the :Hoopa Valley reservation so -.

as: to "include- ail land, one mile in width on' each side of the
.river,, from ,its .hen-existing linrits. to the Pacific Ocean. ;38/ ::

_ _/ I d . t 2'

37/' apperi,. supra 815. .. , -

. -38/ -- IdTh- Executve - rder provided in full:- - . ;. . - .

"-t s': hereby 6rdered t~hat the limits of the Hoopa Valle
SReservation. :-.te- stat'e o~fCalifornia, a reservation --';
duly set' apart for-India. purposes, as one of the, .

SIndian reservations authorized to be set apart, in-dul*y set aPart' for-ndian purposes, as one of the,said State, by Act of Congress approved April 8, 1864,
(13 Stats., 39), be and the same are hereby extended
so as to include a tract of country one mile in width
on each side of the Klamath. River, and extending from * '
the present limits of the said Hoopa Valley reservation .
to the Pacific Ocean; Provided, however, That any
tract or tracts included within the above described "
boundaries to which valid rights have attached under
the laws of the United States are hereby excluded from
the reservation as hereby extended."

10
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As of 1891, ;theref re .-.the .. Hoopa .Valley reservatibon.Ancluded e?,Sg
the-.reservation-on Trinity river formally established- in '
18767 the "old" Klamath reservation established- by Executive .
order- in 1855, .and. the connecting strip between the two..:' 43Z
The purpose of the 1891 executive order was to establish -
"old" Klamath reservation and the connecting strip as within-

tan Indian reservation authorized by the 1864 Act.. Mattz; :i;-i
Arnett, supra, at 493-94. The Supreme'Court affirmed the ,..
legality of the 1891 Executive order in Donnelly v. United-_4
States, 228 .U.S. 243, 255-59 (1913). .

.'A-.-. &a.

.*. The statutes and Executive-orders. 40/ authorizing.. :

and establi shing: the reservation " for Indian-purposes 4"-4 -: -
impl ctlyreate- a 'tribal right -to fish.,comn.me-cial1ly 'a-a-- '- s,

for salmon. 'To be- sure, nowhere, in the 1853 and 1864' --- ' '-

4", a. 'a-

39/' Fo6r-a map of..,the Hoopa Valley reservation as constituted; - '
under the- 1891'executive orderS see Appendix. to Opin ion of .the::-
Court in Mattz v. Arnett, 412 U.S A9Z _(1973).: ai-

4 0/ ,-Arguably, the only legally relevant documents are thea-'" I' -
'T18 64'act and the 1876 and 1891 Executive orders,'since'the'a
"old"' Klamath reservation .established .under the '1853 Act andI-"

-. the-l855 Execitive.'order was deemed terminated as. of 1876-Z,'. XO
SHowever . in lght -Ofthe complexhistory of -the .reservatioo'.
recounted .. in Section I., we-.be. eve that the'-latter p6vi sions I
andi their. accompanying histories are useful as guides to Ta--..'
-i.ntprretation .and even 'the unratified -treaties of 185L : 4-d -

S 18-64a are relevant, , - , ; :

4. /The- 1853 Act .authorized thecreation of.reservations fo
"I'ndiran' purposes"' 'while-.the&1864' Act. spoke -f -the'p.urposes~ "£

Sof Indian.ireservationhs:,. T.ie,876and 1891 -Executive .ordear-
created: rese-rvations;"'set apart 'for -Indian purposes.."' The
185, executive, rder merely stated cryptically " 11et the '-
reservation be' made,as proposed" but the file submitte'dt6
President Pierce represented that the proposed reservation-
would be "adapted as to soil, climate, water-privileges, and.4
timber, to the comfortable and permanent accommodation of-thd'W4
Indians." The unratified 1851 treaty guaranteed the "use ania-
possession" of the proposed reservation to the tribes in ' *
perpetuity, while the unratified. 1876 treaty set aside Hoopa'
Valley "for reservation purposes for the sole use and benefit .f:.
of the tribes." -

'a - a ' -

1 - ' -.' Ir al-u |
4.~ >. , a- a * - ,.
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e,:ctsrhei'.4legisla tiv -histor.is, or the -.Executive ord ers

. : 0:1855, 187i, an d189t is there any explicit reference to - -
Strib al .fshing ights. "42/' "But federal statutes and Executive -
'or der, creatinghIndian reservations are construed generously, -

"to cthe Indiahs, and m ay grant avariety of rights by implication,
\ Language: creating, :a reservation for Indian purposes" or the
- li: k~e, whether it be in treaties-, statutes, -or Executive-, ' .':'%

"':ordersi,. is generally read as implying rights necessary to Jurthea 4
-purpose for which the reservation is established.. . 44/ .In: *,
. ddtermining whether-', aright is necessary to further a reservation
purpose, we must carefully examine the facts attending the, . i

creation of the reservation, including the underlying federal w;n
o lic'd thel aea s geography and ecology, 'the Indians' aboriglnal

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _- _ 
---M-- --- - - - - - -* * --. I j ^ " ^- ',

. 2 " '-.Xt is: also noteworthythat the unratified treaties.f
. 18 5,and 1864, contained, no explicit reservation of fishing f "i(

SBig t-Y-j y contrast, treaties -negotiated., with the IndiansNw -
f-ofWashingt6n and; Oregon Territories -in 1854-55 did explictly

.reserve a' ishi ight Washington v.. Washington State
C omeirial ssenger Fishing Vessel Ass'n, 443 U.S. 65 8

-- - *' * -. ^ - - ,zi:- ' --^ .--- ' - -e a i -r gh' -. -A - - - .. "'- ' - -- . "-' "

43/.Alaskalacific Fisheries v. United States, 248 U.S. 78i;89

S(1919t (statute) r Winters v. United Stateso 207 U.S., 576-77 ;
( .i90go8:v(s.tate) :t;Arizona v. California,-373 U.S. 546, 600 (1962)
(executive orders). -- -,

,44/-.See Menominee Tribe v,-United States, 391 U.S. 404, 405-06 -,t
- ~-4

' '196 -(sotn-reservationa hunting- and fishing- rights inferr e
-r;omtreaty settirng aside. "a, home, tode Jheld.as Indian-ads;,
Sare-heid" Kimballi vCallahan, 493-F;2d 564, 566' (9th i -~.Ci

S19.4on-reservation:huhting and: trapping' ights inferred* I7;^ )'

Sromteatf establishinreidence "tobe. held and regarded , * d
as:anJindian, reservation ;iUhited States; V. Finch, 548 -2d-

: - 822 -9th:Cir- .)vacated onother grounds, 433 U.S. -676- -1977-), -

-: ti'e-eto:on-reservation. iverbed, and exclusive fishing - . ii
. : riht -inferred .frrom treaty, setting -apart -reservation fore he

"absoluteand undisturbed .use.nda occupation of -the- Indians );
United States- v:. Montana, 604 F.2d 1162, 1166 (9th Cir. 19 7

(same), cert .granted, - U.S. - -(1980);, Winters. v.UnUrnited
States, 207 U.S. 564 (1908)(rights to be beneficial use of '-:
reservation water inferred from statute confirming an agreement SI:,

setting-aside arid reservation "for a permanent home and abiding-;d4
place"); Alaska Pacific Fisheries v. United States, 248 U.Sx78
(1918)(exclusive on-reservation fishing rights inferred fromj,.
statute setting apart an island reservation "to be held and -;
used by (the Indians) in common"); Arizona v. California, 373- ,;t 7i
U.S. 546, 600' (1963)(rights to beneficial water use inferred
from creation of arid reservations by executive orders). - -

(Footnote continued on page 13) .."

-- ' 4- , -
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Practices and'- 'aleha uthedcase of treaty reservations
ath i s nd e

n.tians wa eo-se re* the r~e es to the aCaliforniat.n s to : --- nons. 6 Removin g. the T
Indians to remote- area . pemente rest of the-State to t
mining and settlement by whites and reduce the Sa.ic- t
of Indi-*an, depredations or ex liat i ed the possibil'ty*.

the Indians inEC-central loc-ato Iati * -' .eI

increase.d <the Government's aboity to control them lys
Establishing .the reservations bty Executive orderather than
by treaty henabled the Government to move Indianselisewhere h -

h pler fo a h'wiethrespec to the as ' -fo

Indians, wa. to reterva . - Removing: *thd-z-

ndians.to etes , inwh il: -h ie .t he.pr e nt- of the- .Stat

omininesand s-et ement b invo ves on the question of -

in avor h aa u... i... hich the .Court ans wee

o . . math Indaian depre . ... .or exp

argues further that quite-apart, from to e ln

ownership the Indian tribe posseesarticularly vqut alleys,

right to fish nrivernments abi to controlusiv them iliroperty -

Eor United State inrioerain tEugnte reservation, r I

at 33-41. A decs V. -United States, No. 79-1128,
grund would r.ei .son additional support for -the conclusion-
we reach, her fishing ights on the Klamath and Trinity t ha

45/ S -Menoi neT.ibe at. t oe, 391 U.S. 404, 4.5..

i S 9 6t )utshen tet t.1o9 *rament n to mo e Indinans . er a

of life which inceluded huneting .and fishi reserat Inin way-s
selected Sbecause of abundt 9  shin r e s e raetion. h

frustrate if reservations weroved. i lzed people" would be

d, c. prie of -rr-gaton water

and rene.ed ractically worthless Alaska Pacific Fisheonriev. United Statesb';248 U.S.-78 .(1 9 r)iocation of reservation _.
on remote island without much an rable land but with excellent ifishing waters; purpose of Indians to become self-sustaining
con /re ssio purpos e to make Indians civilized, industrious,

and self-sustaining); Arizona v. California 373 U.S. 546, ,

599: (1 9 6 3) (desert environmen made water "eissue as framed

of the Indian people and to the animals they hunted and to

and nde ed PracticaU-d1e^ ti o -x rr i on waer. * : ®^ |

the crops they raised"); Kimbaell v. Castllahan, 493 F.d ta4,

.onersim the IndianIndi5Lns- ^ Pvade a esea ole -t

(9th Cir. 19 7 4 )(significant role played by hunting and
trapping in native life). p l a y e  h u ting and

-j. i n ^ ' -

*'4- -- *-.. an, t i e poses

-rgh 'to fi o r -,an excluive-- prpet
for Uted g Mon * -a a - -Unite t-te --O . -7 9 y ?

r ah here re - ,'- -the; - 44--":

-i-'' - - .--. -**' -,', y * v 4 f-4s--

4 5 '. - -e M n m - e - i i a , v n t ' , S n- -, 3 1 4,Sr ? « S

c g s o P urpose^ tk nc l i s

an, el-sstinng; Aiznav.Caifrna riu
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% 'An essentla orolla Y Lthe reservatic- system was>,- ;,
S-:ithe lencicyofencouraging:Indifa agriculture. 'The, Indian. . " ::

- fa~-ms.'wetre-to ;be se~if-suffic ient thus eliminating costly
f ederal susteinance- aidi-reducing the likelihood thatIndians- r

S-;wo I .leave. the reservations and either,-resume.'traditiona-l. -
g way ro- becPmetheves. Thefaring syte was-also ,esigred-.

o tencouragecivt ized". valus -of ihdustry- and labor, and 6f
, wean -,the Indiains' -from-~.heir 'pimitive-" habits- of hunting, d :

Sgathering. : . -,' -. -.

. -The Klamath and. Hoopa valleys were well-suited to- rth e€<g
these policies. They were thickly' settled with Indians-'and -.A. 4-,

Smost, devoid of whites.- The steep valley walls were-ideal..0:i;
for keeping,whites out and Indians in. The river bottom- 4.-<

z. areas contained,.sufficient arable land: to feed the-India
,-populatioqnwho, were, deeply attached to. their lands and-

- Lunwlling to, remove., else wheie... -, .:

, . -.. 7While- the goverhment policy was to encourage agricu " ret "4W! i2
.- '.an.'federal agents promised the.Indians that they would "no_ - ,

,be dependentlon, game, and. fish .for- food, "this policy was-not -, .:^
contrary .to establishment of an Indian, fishery. Federal . -- .
agents time, ard agair cited the fishery as a strong reason .'

'4 for locating a reservation on the Klamath or Trinity rivers- . "
, and; asa source of contentment to the Indians once the reservation- :.

was established.. ,The Office of Indian Affairs was well -
aware of thes :fishery's exceedingly important place in native
life.and did ',nothing to discourage its continuation. -

It is well established that the"1891 Executive order- . ' :
guaranteed a tribal right to fish for subsistence purposes,
both. n the "'connecting strip," Donnelly v. United States:,, . ,-.:
228:U.S. 24 (1913), 46/ -and' in the "old" Klamath reservation, T,

46/ .Donnelly was a federal prosecution for a murder whichhad - :
taken' place on the, riverbed in the connecting strip. The'-. "
accused claimed: that the place of the crime was outside the
federal jurisdiction-; In concluding that the riverbed was ." : .. -
within thelands'set-apart by, he.-1891 Executive order, the "; -.Court-,,easoned that. , -

S "As a matter of history it plainly appears that the"
SKlamath Indians-established themselves along the rive
in-order to gain a subsistence by fishing. The reports t~'--
of the local Indian agents and superintendents to the- , - 4 "
Commissioners of Indian Affairs abound in references
to fishing as their principal subsistence, and. the

river is described as runnirig in a narrow canyon "Y"'
through broken country, the Indians as dwelling in , 4' L
small villages close to its banks."

228 U.S., at 259. In this passage the Court clearly assumed ,-
that the 1891 Executive order established a right to fish at
least for subsistence purposes.

-y . --- - -" .' - -' - -- -'-4 ?I A-45 - - -4** - - - - - .-
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Arnett ., Five Gill Nets, 48 Cal,. App. 3d 459, 121 Cal . -- i
Rptr. 906, cert. denied, ,425 U.S. 907 (1976). -We'have n*o reason
to doubt tha.t the same subsistence fishing 'tight exists in the
original Hoopa' Valley reservation which was formally establigb
by Executive order in 1876. -

There are no. court decisions recognizing a tribal
-right to fish commercially for salmon on the reservation. Soe -ew
the, Indians engaged in such. activities in aboriginal times i
and undoubtedly continued to do so without federal interference,
under the reservation system'. . An Indian, commercial fishery
could only- have -furthered the. federal purposes, implicit-. i-
,the agricultural policy, of promoting economic self-sufficienc
and enc6uraging Indian labor and industry. We therefore,lA "
conclude that, the tribes do have 'a right to fish commercially ....
for salmon throughout the reservation.

- There is nb easy measure by which. to quantity-this ' - '
right. Certainly the Indians are not entitled. to all the- ,-:.
salmon. Even'.in aboriginal times they.permitted salmon to -'
escape up the river to spawn or be caught by upriver ,Indians..
In our view-the:'maximum catck,:to which the tribes afre ';.
entitled -is.~ine-half of all the Klamath and Trinity rivr' -~-
salmon, whether located in, the river or in the ocean, reduced -. :
by the number needed to maintain the fishery by spawning. '.., 1-.''
This; is the maximum figure .adopted by the Court' in .Washington
v. Commercial Passenger Fishing Vessef Ass'n, 443 U.S-. 65.8
(1979), in quantifying a treaty.:right to take fish "in common, ,
with all citizens of [the Washington] Territory." Although he ' .
Court's holding in, that., case, clearly rested on specific -,,
treaty language,; we believe-that. the same maximum, would' be '
adopted by:a court in the ,,present case,- in, view* of the inherent
arbitrariness of any other maximum figure and the essenti al:
similarity-in the situations of the tribes in the two- cases..
We'also believe-that a court in the .present case-would follow
Fishing Vesel^Ass.'n by reducing -the- Indian share if tribal :

" -n J
needs- may'7be'satisfied by_ a lesser amount. There is no-.- ,; '*

rationhalreason to provide the.ndians-with more salm6n -,thahi _
that fnecessary gvto give them- "a- livelihood - that,is to-say;
a moderate living." Id. at 686. While the "tribal needs"'
standard is inherently difficult to quantify, this,difficultv
did not deter the Court from adopting it in Fishing Vessel ,--
Ass'n and should not prove a stumbling block in the present ' .
case. In-short, the Tribes' commercial fishing right is to' 1

take the lesser of (a) one-half the total havestable run or
(b) the amount necessary for tribal needs.

It seems clear that California may not interfere direct k&.^
with the tribal fishing right by prohibiting commercial fishing .

- 15 -
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S' *' - -- reset ~ The- ha-rde. uestio is whether-.

the cteation of t] re setvation im'plicitly imposed any0 a: .10i.dutie on teSte ate the conductofon-Indlans,

The Court n. ishng VeseL Ass -'"did iner a dutyon the .

a:r,4 - .4 4 4. M*'4 ' x

ofpar f, Washington to, regulate-its nonIndian fishery.FishingVessel Ass, argentiallytd,.qhe: present case. There.the State-s duty sprang- from-

treat which the United, States ratified when Washington-was'.4. stil ter toS i.whe-~.-Washington became a State, it vol* , untar - -. -..

succeededin toe these treatyo oblga lThe hard n he preio set wete:

" th c eation f.th.the reservtio plicity imposedn. any eicat
Sduties on. 'he'Stt to: rgu-Iate the conduct.. ofonriidia s

acec t tribai fiher, Idlow, not from its

:. The Cbift4in, ̂ i-sbiig'^Vesel Asstn did inafeca dutybn

.. parir Wshing to toc .reguate n it non-ndian f ishery o, , . -hood

SFisn o VeselA how er -is only tfederal rentinall reevan-r

St he- present case, a Tihere , the State-'s dut nia w spr ang fro :y

S treat h whlcD the .United States ratiied when Washiingt wasand - >

still -.a territorp,.when. -Washington became a State,. it volunta- ^
succaededa ithese treaty-bligations. n the preset caso --

a if . tornltal eaifia t iads been an State-at all times-ocen eevant- - ;-r

toreserationea6 establishe resefrvathen. Whatpever obligations it' f '-

- hastenoughin gtsef: -tob itr ee walth hef tibal saot fra itSlaisui
voluinptars ' ioe , he rghccet-inst ate benefits of.ud tateood "-but d.fficu

S raterfro~ .the hehco hand e . federa lsoefn e n in. creating
-- th eagngevi-threse a timtoe when-. Cal fornia owa alrea dy-ahem uncon-- - '.*

- nc iTons a^ .Nat -o Leage-. -b .- i4 c. -~'4

(.19751a. The-federal actions in the present case are based

-47/ ,f h The Statue m and wExecutr, veguate r autcomrcia fising iad- _
e s terebisthe of coeservation, prohtvided th be:-read as -omeeigat ing- ' .

Cal ifornia-to. regulate it's .ionIndian oean ffishery -he ' .

preserat:ionas ed ablised dosr the pudrose inter aiast of .-

r 1- 4

nopriding the'ties witin a share'of theeisalhon run, lit " *-
4 -purphe Staoulbe marusrated ifrte g iuate cfishing rfight didn g' :

Indians. uya.itsup Tribrellae v. Depobliga ent of Game, 391 U.S. 392 -

S* e , in . tfel ' .- nte.ffe ith the tribal sharea l awsu

./ -On0 the other hand we will .not read the edera actions*'
creatng.the^ reservatipn- so broadly as to render4 them uncon- - '. .

*^JfederaTLism;;a: the. Tenth -Amendnent, and does not. authoriz -zi";^-'-.;-^; "significait~ federJLl htrusions''n., ,integral state gover -metar^''^^"^ 
7 ;

- functions ^Nat ionarl Lea ue of Cities v. Usery1 426 U.S. 833' __

(97). The-fedeal actions in the present case are based( o9;

4/ .,The State may, however regulate comrmercial fishing i:^ .^ -*
the interest of conservation, provided the regulation meets /^-^--fi ^l
appropriate standards and does not discriminate against the * t t
Indians. Puyallup Tribe v. Departmient of Game, 391 U.S. 392,^^S^NS'^
398 (1968). : 4>:^gl56%
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a comm'erce.power 48/ '-ad-clearl- do interfere to some -degree, wi
integral state functions if read expansively. 'Even prior7toil
Usery decision, 'three- courts-of appeals seriously questioned., e
cons titutionality of federal actions forcing; States to..- adopt , l '
or regulations or to take other ,affirmative regulatory ?,:;-.
measures. 49/ Hence there are serious constitutionat3 questo H50n ';2
insofar as-the federal actions -creating the reservation, are.:reaa
to impose an affirmative -obligation on California t reguia-Vi
its non-Indian ocean fishery. -

The-analysis under Usery is, inevitably, heavily. (_
factual in :nature,. turning in each case on the: nature and
extent of the federal interest and the degree of interference, :'
with the, state interests and the burden imposed on, thi.-State. Y-
This is evident. from Justice .Rehncuist's opinioi ' for ,the-urt
which focused on-the :specif ic ways in which the' hallenged.
federal statute would.have increased the costs'of sate.$-goverr
ment and. displaced -state policies. 426 U.S. ,, eat-846-52'. t .i
evident as well in, the:, concucrrig -oinion -'of Justice Bladc M~yun.
whose- voter was necessary,to the .ajority 'opinion Jus ic lad m
stated:. - ' t 4t

S[']t. seems t0 me that [the Court's opinion] adopts, a - ~
-balanding approach, and does not outlaw federal powec' & 4

in areas such as environmental protectionf, where the-;-',
federal interest is demonstrably greater aihd h rhe e '.
State facility compliance with imposed federal standards '
would be essential. . . p' With this, uderstanding. u:4f

i -onmy par of the Coutts' opinion-, I oin p

48- Tha-,o'power h ian CommeeClause het an '
thenterstate omec s we think ltat h d -i-h -i mmer
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48/ 'haft power-iight-.b&7the Ind 4 ian Commere- *Clause-ca'her thnh' iS .
:'. the.,lntersfa Comrerce.'Clau'i- We. think that;C.the. Tndianr'fC0iirt

Clause ialso subje t. to limi'taions under principles of
federalism or the Tenth- Amendment, .although federal power td,
intrude on state prerogatives might be somewhat greater 'int
Indian Commerce Clause context. The treaty power' is not i .ve
since the reservation was created by Executive order. -'

49/ Maryland v. EPA, 530 F.2d 215 (4th 'Cir. 1975), vacate
sub nom. EPA v. Brown, 431 U.S. 99 (1977); District of Columabl.;
v. Train, 172 U.S. App. D.C. 311; 521 F.2d 971 (1975). vacated. '---
sub nom. EPA v. Brown, 431 U.S.. 99 (1977); Brown v. EPA, 521
F.2d 827 (.9th Cir. 1975), vacated,. 431 U.S. 99 (1977)T- -- *--
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selcaug yo actual nature of the inquiry
unde8rUservy,;we 6are -unableto:provide a .definite answer at
thistime :asIto whether? :aespfte these .constitutional con
siderations," f el'fe rir ;actions creating the reservation -_t
shouild-betread -as- imposiing an affirmative regulatory obli-.'

'-:-gation pon-aI-ifornia . .On the one hand the federal interestn- -

.ensuring: that the tribes receive, their share of the salmon
wiould- -be frustrated- if no, affirmative regulatory obligatiow i
wereL,.imposed .: ?n ,the othez., hand the degree of interferencex
with,,:state- prerogatives and- -the-,burden,'-placed on the state. -turns, on, t hejspeci-fi& -facts.--We- do notknow the extent -tod. *
whch stat ctions dequate :to safeguard the tribal fishei-,
would iierferewlI the legitimate state interest -ine- enhancingi
the non-"Indian- fihery.. Nor'do.we havea .clear idea, as:' to-
howepensive/ a t.at regulatory prograim of this nature wouald ,
bei tf' whether' a tiois" to? protect the- Iidianri fishery rwouldr:
significantly lter- or displacean existing. state programi.._A, ^^.;_U
Withufit this-type--of£ iformat in t is- impossible to assess.- '
whether thereS is- a sound. basis in -law :ior-, claim of damages . - ^
resulting,-from Calfornials failure affirmatively to regulat
its non-Indiah ocean fishery, - -''

Larry., L . Simms

SA,. - -tan - AttorneyG
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