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. Your‘office has*soliczted our views as to the extent, ;}ﬁitﬁﬁﬁﬁégz
) ’-«:§ "

-

-if any. -QF - thencommerCLal salmon £ishing right enjoved by the,
Indian tribes residing on the Hoopa Valley Reservation. The. ”n :
- Department of -the -Interior“has asked the Department of Justicnw Zs
to £ile suit aga;nstﬂthe*State of ‘California for damages: n,%vv 2
_ resulting- from ‘Californiats: interference with the nutative~«“&
. " tribal fishing right%,flnterlor '3, position, which is enaorsed 5
by- the Landwand Natural Resources Division, is that the tribes“

- have a right: to- one~half the harvestable run of salmon, and tha o P

. California is obligated to- limit the non~Indian fishery in .. ' “u PR

Y

its ocean waters so as to. ensure that an adeqgquate supp‘y ok .
* salmon reaches the tribal fishery. The Department of Commerce! s
_ Mational Oceanic and Atmospheric Administration; however, has
* expressed misgivings about the-wisdom<3f such a suit ang. has_.
suggested a need"for-futher legal analysis. This agencv~has s
responsxbllltj under the Fishery Conservation and Nanagement Dctr_
of 1876 for- regulating the Pa01f1c salmon flshe*y beyond tb fi,
thrbe-mlle Aimite U ov L s

R - .. .
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- i a FE L m g B CEE T Y

. We conclude»that the statutes and exacutive orxders
.- auuhorlzlng and establlshlnq tHe Hoopa Vallev. Reservation and
. s predecessors.éo confer a tribal right to fish commercially .
. for salmon. ‘The: tribes are- entitled-to one~half of the total
"harvestablé ron or' tzibal needs, wﬁichevet.ls less., Ve are
tnable -at present-to. express -an- opinion as to vhether, as.a .
correllate -of this richt, California is ocbligated to vegulate :
the non-Indian-fishery in state waters to ensuyre, so far as -vxw;ﬁ“
reasonably possible, that ths trlbal share of salmon reaches.¢
" the tribal fishery. , : -

r

- R N B I . « - {,-;5 7; "%

The Hoopa Valley Reservation, in Northern California, 15 ,” SRR

-+ homeland to Indians of the Hoopa ang Yuroh Tribes (" trlbes").‘ Th‘g“‘”
reservation encompasses sections of the Klamath river and 1ts it Rt
tributory, the Trinity river. 1/ In aboriginal times and _ ( C .

1/ 1Indians of the Yurok Tribe live primarily on the lowe* Klamath )

P et

river, while the Hoopas reside .along the Trinity river. These g
*  tribes are consolidations of a. varlety of tribal groups which
llved 1n.the area before the coning of white men, . <o
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';Ac wehl?into the"present century these rzvezs ‘were among the riches
;Waters on the entireﬁwest coast. m:*w -

PP o=

- K = R - Show ,,ﬂgav s &

: Salmon occup1ed‘an exceedingly 1mportant place in aborng.ﬁm%h
trlbal culture, both as the primary source of nourishment; 2/“’f¢ﬁ§ ;

*. -~ and. as the focus of ritual and ceremony. 3/ 1Indianm towns’ TR ?i‘*;
- ¥ were located along the rivers and ocean whére access to salmon - ;
o was most convenient.. 4/ As early as 1913, the Supreme Courtxédih

7 7 gt

2/wr See A. Rroeber, Handbookﬂoﬁ Indians of Callfornla, quoted’"%j
in- Appendlx to Petition for Writ of Certiorari in No. 91-1181, -~

Mattz Ve Arnett 371{0 S. Supreme;Court” October Term lS?Z)(here- Ve

et

f‘;-’”The [Klamath]=r1ver is’ abundantly‘supplled WIth.w
salmon, a-£ine large fish easily-taken and which is
very properly regarded by -the Indian as his staff 5
’oﬁ life. These .are regarded as perhaps the best -
»~_ f£ishing grounds “in Northern -California and R
chousands of Indians have stored away their Tribest -
‘annual. supply "of .dried salmon upon these grounds e
“for centurles to all appearances " T

Letten from apecial Agent Whipnle to Super1ntenden+ - ol
-‘Henley, June 19, 1855 (collected in National Archives aﬂd ‘cited -
hereaFter as W pple lptter).“kA - ,i~; ~~i~

3/ See E. Erlﬁson, Flshermnn alcng a Salmon River, in Chlldhood
and‘Soc1ety 168 {23 ed.: 1963) (hereafter cited as Eriksonys’

- ST,
- . . =i
CEAt T <]

-f:a ”Only once a year, durlng the salmcn run, are-
s - » lvarious ceremonial avoidances]  set aside. At that.
o tlme, aollow1ng complicated ceremonies, a strong dam .
.77 "is built which .obstructs. the ascent of the salmon and .
’ 77 permits the ¥Yurok to catéh a rich winter supply. _.The’
: ¥ dam buildlng is ‘the largesc mechanical enterprlse P
i undertaken by theé Yurok, or, for that matter, by any &g
»+., California Indians, and the most communal attempt® - @1~'
(Koeber). After ten days of collective fishing, LA
orgies of ridicule and of sexual freedom take place-
along the sides of the rlver, reminiscent of the anczent?
pagan spring ceremonles in Europe, and of Slouy llcensc~r~
before the Sun Dance. : e

- 3

"4/ Kroeber 42.
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recoqnlaed.that “{a]s a ‘matter of hlstory, ‘it plalnly*apﬁé rs
« that the Rlamath-River Indians established themselves -along: the -
- rlver'in orden to gain a sub31stencelby fishlngvv 5/~ ,3,«‘£@g5'

. : AN
& : o ¥y Ca ;?«

A.,.,h_k,», * - e ..:{ ¥ 'W
thle ‘the- exlstence of an aboriginal subsistence-f\ f

Tribes: engaged in commercial fishing. Certalnly the~precond£hio&

voyages over thé rough terrain .adjacent to the river were:
unlikely; the Indians were skilled boatsmen and could" tradavaish

% ¢-¢-'P‘3.mi, Q

. is well established, it is somewhat less clear whether*éhe .gﬁﬁwagfg

for a commercial fishery were present. ‘Salmon could ba»‘lj”ggﬁbyl ﬁ
dried and kept in nourishing form for:many months. -’ Althoughi%§ '?ﬁ i3

wlthﬁnelghboring river tribes,’ 6/. Even before the appearané&wai

. of whites the Yurok were a. tnadlng, possessxon-consciousﬁf
culture, using a currency of°shells obtained from inlang’™
tribes, - presumablyfln exchange for valuable goods such.a‘
dried salmon* 7/ T s e e e

' - S PO R N 5
- -{» k‘;' fﬁ:"’f Fx “ b ,,":,',

o

are scarce.s;In 1861 the- Commissioner of Indian Affairs. notedﬁ‘)
- .- that "at tne¢nouth of " the- Xlamath, river there is a salmon:¥® N
‘Eishery of’ great\valuefta the Indians.® 8/- It is anlean :
however, whetherthe 9"value” referred to was a. comerclal:%;,g
- valueor “the: value ‘of- sustenance. -In. 1888 a federal court. ¥ ..

R R

described the-actiyities of a nonnIndian on the Klanath r1ve:ﬁ;§§ff¥§b

«~ - 388 fOllOWS. L - e}* T wﬁ, - -
- o - I LN - - : e T »3
5 . . - ) - s,

6/ ﬂwﬁipplesﬁetter;

-7/‘ Eriksoﬁ~167..

.

¥

8/ 1861 Reoort of the Comm1591oner of Ind

9/ United States v. Forty-Eight Pounds of Rising Star ',‘Cea,,,,W ;;wﬁw

,»‘m‘

35 ¥, 403, 406 (¥.D. Ca. 1888), a&f'd, 38 F. 400 (1889). ‘}ﬁw*?ﬁ&

7
S S

;,»3’

»

Racorded references‘to commercial dealxngs in salmon' }ﬁ*A
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L “of»the;white~entrepreneur, could be sald to- have enoaged lnﬁ%w

-

A “"»ﬂ*«wi

mgnvthequroks.

‘di”

s A

. An‘expert 1n Yurok culture testified in a 1977 crlmrnaLﬁ
- case that Yurok families traditionally engaged in tradingi::’
- 7 partnershlps with;'upriver families.
cut.off‘a .salmon run, the upriver family would trade goo&s%
'such -as venison for salmon caught by the downriver famlly.* 10/
~The same expert cited evidence that a commercial cannery*
owned by whites but employlng Indian labor existed prlor to
118764 - X - 3

- 1, -,
p= "—)‘

: Pu' Jr .

g

11/

Althou§

Nm""

i and Indlans

;pfatheﬁlnd;an

and after a whlleﬁlearn to draw their subSLStanceﬁg,ﬁ e

W

'
e

e RS d © A

ook,place well after

,,a“ &

'} the%ev1dence for an aborxginal PR SRR

1S*1essathanmcompelling, we- belleve there is enough ev1denceuto t:?ggﬂ“*’é
“wnakewtheoexlstence of¢such a fishery more probable than. not‘“ Lo T
iTndeed, the Department ‘of Justice has already representeéhto the .
f“Supreme Court*that the—Yurok Indlans “depended largely OnwflSh e
ufrom'the Klamathfr1ver for thelr*dlet.and trade."

;’ ‘the 1ntroduction ;-
mof“whitescuitﬁreauln addltionqnit is guestionable whetherf- )
hegInaianshreferre&;to,\who seemxto ‘bave- been merely employees

-
“hen a river blockage: 2%
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conmerclalwﬁlsherY”

12/ Ve % 4.

: thérefore conclude that some type of aboriginal commerc1al§flshervg;£
exlst on’ thewxlamath.;m,, :

> 2 «ff"‘"

el The gold rush of 1848—52 brought whzte settlers and
,mlners,into alL areas: of Indian-country.in California.

' order to.- av01d Indlan war, the Department of the Interior sent

' *agents throughout Callfornla in 1851 to treat w1th theavarlous

tribess. oA

v Tall - the»lower*Klamath river trlbes, including”’ the Hoopasdand”.

In«exnlaznlng the treaty to the Indlans, the&ﬁ'*

Sl agentxrepresentedwthat LT e - e

. S

’# *

e
-

e PN

11/ 1id. at 70.°

12/ Brief for the United States as amicus curiae in Mattz v.’ o
Arnett, No. 71-1182, at 10 (October Term 1972) (emphasis added). < T

: 10/‘ Testimony of Arnold R. Pilling, 56-57, in People v. nberhardt ;
Crim. No. 76-051-C (DPel Norte County Court 1977). R g

“That if’ peace was restorea, and. the
Indians Preserve. inviolate the bargaln about to be‘—"= v
;made, measuxes would"’ be“taken to -improve the condltion*“

that hefshould have a home of his own <&+
;be taught to bui1d houses to live in - have clothes 'to :fs v
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Al :“frcm”theusoil, and.nqtabe dependent upon game and;ffsha

h,’*’-“ror ‘food '}’ thatwtheypshould have  teachers to teach,thel

T . children the. Englishnlanguage, and that many things o
W -,uwould be done for their comfort and happiness.mngéyﬁf"”

f B - T’ oy Lo ),- *a -~ '.y, n M . .
RS . " E g

"~ The draft treaty’prOVLded that the Indians would cede*thexr-" T
lands and move to. a2 reservation on the Trlnlty and. KI'dmath EL n;gg&y

fcon91st1ng of a‘ "tract twenty miles in length by twelve niles
'in width, and containlng in all six or seven square .miles: oﬁj:yh .
farming land." : 14/ The United States agreed to protect the~%§§i‘ S
, Indians fromﬂlncur31ons by whites;, to Supply “facilities a‘it:n:m.A"‘idﬁ;ﬂ.“‘,%‘w
. ‘farming, stock-raiszng, &c.' and to provide *farmers, mech§n§gsp Ca S
and‘school-teachers to’ instruct them in the language‘”arts%mgnd -

~agrlculture of .the whites.™ 15/ - = ‘?ﬂ@&+aa*‘

“ % - ‘*‘**::."" v ;_;\ § EE -

AN The Klamath:. treatyr:togethen thh.lawothers,sfailed
paasage in the .Senate,’ largelz because of oppositxon byvthégqg
: California delegationa, A6/ But while #he treaties vere 7% é? S
Pending many Indians. had remdved from thelrwhomelands.anél \‘
pxoceeded~towards the~prcmised reservations.wahe-year "185@*.
and. 1853 found the.CalifbrniaEIndxans in desperate: s‘l:::a:t'.t:s"‘M

able‘to‘returnvto homelanas whlch had been .ocgc upleawby;g

f»wblueswand EOrbzdden to movea

" by the—Indian agents._ 17/
!
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;t.; ‘o’ remedy this 51tuation,»8enator Sebast:an“lntroducé&“ﬁ%ﬁ@~
~floor amendnent to "the 1853 Indian appropriations bill~- gpthor“ ;
izing uhe Pre91dent*to ‘set- a31dewfive military ﬁreservationsmﬁ
“£rom. the‘public*domaln. lS/TESenatornSebastlaq}explalnec

%hevpurposeSEOf thls amendment.as~follows-“
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haids . - -
‘h;hhe Pohlik’or*Lower Klamath,
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tx

¥ w%

Lo éwglunratlfﬁed)« CE T I TE : ;{3
,_1_5_‘/;“ *_‘Ig.'. Artl 50 S Bleen L ~ 431
16/ See 30 Congw CGlobe 1085 (1852)(remarhs of Sen. aebasti é

17/ See 1853 Report of the Superlntendent of Inalan Affar -1
California, S. Ex. Doc. No. 57, 323 Cong., 2d Sess. 2 (1853?* 4
28 Cong.. Globe~2l75 (1852)(remarks of Sen. Veller). S

18/ . 30 Cong. Globe 1085 (1853). : . "y
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‘« reservations esbrted tome»,“szubfiu
‘ _*the treatgwpower wilI be*fbund"unequalvtoathe Objng,imgﬁxmﬁgtﬂ’"
-and.inow it 'is. recommendéd: to ‘collect the tribes .77 "”mﬁﬁg

~“*together.upon@smallhmilitary reservations, which, be

AT ;‘wwucausexthey”are militaty;;.can be removed accordlng tO* ﬂ“
LYo 2 othe exigency: of -~ the case, and can be placed here or“*,“ A
< .. #¥ ‘removed there. It will entitle the Indians to pro- “%ﬁ“"fff; :
cr J;‘ﬁ; ‘tection against the whites, which is more needed than-ﬁ&f\*g ,g

. © ‘= i protection against the-Indians . . . [Wle must endeavoﬁ;wﬁeﬁ i

- * % i o7y therefore, . 4 .. -to congregate the Indxans“”ﬂfﬁmﬁm % (%
> - Upon small“mllltary, agricultural reservations,- Justf”%;kﬁg ﬂi%%%ﬁ

U A large‘enougb to maintain life upon, and then respect 2??@%%&5%
-jﬂ—igﬂ& “theix rlghts 3 19/ .,¢~e_4A; o e «_ : f?~f?$%¥f$§

'ﬂiﬂ

o P

;\r e
.3 s ‘("'0‘4‘ =" g LarE

As. ultlmately*agreed to,dthe Act of March 3,~1853 (“1853~Act )
authorized: the%President to set aside P2 for Indian purposes?

flve~mllzta;y*reservatlons of no more - than 25 000 acres.ffzgw
each‘ 20/ Rt : ‘

i e M P 'z o 7‘
L E T EER EI - - * 1
- ' o _ . -

5w g - - s L L&

- e e . - -
N ,,‘ ,}} LT r “>r - . 1 - S N "vv‘q. .,.;:

“ﬁgmﬂ ?uisuant to thls ‘statute,.as " amended, . 21/ the Secretany - .
: of tne~Inte:1or instructed the‘Superintandont of Indian Aﬁfalrs‘«‘*'

=

s * s
- TR T, ' - R T ~_s>_:»”.s>“4§¢, s
e “‘?"'f\*"—.;av T = ; v, - . S

. 19/ :Id° see- also ig. at 1151 (r°marks of Ren. ‘Fick lln)'”pclicy”":i
o 3 OF lnducing the Indians to cultzvate the soil, and turn theix = o
:f;’f”a*tentlonvto Andustry”). R T L,

. ) “f’— rx! ' e“n “ . N R ’ ‘;k 4 - b ; N . :—;“wtk ‘v >=

. 20/"The Act Prov1des in pertlnent oart. S D

~ s B = el
3z e e - e o - & ‘.‘.

.w¢u4 That thevPresident on uh&*Unlted States,“lf upon«#g‘v
*examxnation he”shall -approve.of the plan hereinafter prov1ded
Mﬁor@therprotectlon of: the Indlans, be and he is herebyi;?_gm<A.

. .authorized to make five military reservations from the‘pub11c**’
domain- in the State of California -or the Territories of Utah -
M«-'~and’New Mexico’ borderlng ‘on- said State, for Indian purposes
"7 Provided; That" suchwreservations‘shall ﬂot.contain'nore‘than
S twenty~flvefthousand acres “in- each.- And provided further,&,
- - - That'said; reservation’ shal;?’ot be:made uUpon lands inhabited 73
by ‘citizens of Calzfornia,‘and*the sum of two -‘hundred ‘and- ﬁiﬁQX,
thousand dollars is hereby appropriated, out of any moneéy. ln«mg$ #
the” Treasury not otherwise epproorxated, to cefray the expensé?;i R
of SLb51st1ng-the Indians in California and removing them éomkgtﬁj_
said reservations for protection . . . .7 N

10 Stati 238.

21/ ‘The number of reservations autborzzed by the 1853 Act .*.,
was reduced to three by the Act of July 31, 1854, but restored
to five by the Act of March 3, 1855. The Klamath reservation . -
was one ©of the two set aside under the 1855 statute.




“;’, w,hllls1ethe1\can cogtlnue to do”so 1E1eft unmolestedvf%

-table and' permanerit acommodation of the Indians.™ 22/‘Specia‘w% A

- area was rich in game, fish, shellfish, and sea animals}’ andwthatﬁgﬁﬁﬁgig
_vested rights of any kind in the area. Flnally, becauseeo-vw ﬁﬁﬁg %?

. set >forth as a strip ettending one mile-in width onweachf

‘to 3011, climate,-water—prlvileges, and tlnber, touthe‘cghfor

Agent Whipple. recommended. in 1855 that’a reservatlon'berz:ﬁgqgﬁgwﬁgﬁ% ST
established. oen the lower Klamath river. He reported that he. ﬁé

the prairies along the river banks were "well adapted: foth;m{ Srremitl
agrlculture, and will afford ample facilities for the- construcﬁio %%@y“;"
of farms to supply an abundance of foods for all the Indians¢4?£§“kﬁhA%§§%

ST TR
+ » « »"  In addition, there were no white settlements orvwwﬁﬁwn BT R

.the deep attachment of the Tribes: for their homes it wouldv;%
be difficult to remove*them~elsewhere.¢,23/ rﬂthple:s reccmméﬁ‘
dation was endorsed- in-Jarge measutre- 'by-his. superiors i the»- B

Department oF thefInterlor) with the proposeé resenvationﬁm*

&

side of the‘Klamath river extending from the: Pacific.. eceanw,
to. a poznt«as far-inlandwaslto ma?e up 25 000 acres. :.“'24/*5‘3“’h
The Presxdent establisheé the reservatlon as proposed.”“z

,m\,_

e
., '_ ;\A fw Q.

'w-Z“«The“0££ice~6f Indian Affalrs Ehernugon commenced
farmlng operatlcns on the~reservatlon.

P 5 LR
0 .

- ;[ L i”The»IndlanS’at [Klamath :eservation] nunber~’
Te about,twOathougand.A”mhey aré’ proud. andrsomewhat :
.. insolent, :and not-inclined to labory;” alleglng*that
... ‘they have. always«heretofore llvedhupon«th‘fflshsoﬁ the
w river,” anamthe rootsv,berrieé“énd"see&s of their\nqtiv

f*rﬂ-@
:7
L2y :?13

by the’ whltes,*WhosevencroacbmentS'on what theywcall‘
‘vffw-“heﬂr‘countryﬂthey ‘are disposed. to resist.”’ The;r”pre
47 Judices. unonﬂthesewpolnts are- fast giving: way before
; the«pollcynof the~government., . and‘no ‘serious- dlfficulty
F‘VWili.be‘encountered IR initiating the system oﬁ‘lagc*%4
. e 'among»them&f%Thewiand on this rivef is peculzarly"w%,ﬂﬁ
R adapted‘to the«grcwth,of vegetables, and it is expe?t

v ¥ e 1
R R A ) .
. -, - »} " - B . w', - i - . a,a e

23/ Whipple letter. - - -
24/ Rappler 817. _

22/ 1 C. Rappler, Indian Affairs - Laws and Treatiles 816 (19q4
(hereafter cited as Rappler). e - 1ﬁﬁt'§§
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‘thatopotatoes ‘and!”

«’n

othez: egetab],e food, 2o e
produced?in~any‘ébundgpce,atogether with' the: salnomw*sfg-éi Py
+k Fandother f£ish which. abound. plentifully in:.the, RiamathZ, fd@%éﬁﬁ%*
;,'Q>g§,lr1verw shall constitute.the principal food forxthese Indfgk‘ A%
SRR TR £ - €5 conﬁidently'expected in-this wa1~to ‘aveid’ thef’d“?“ﬁﬁ 3* “ﬁ
S 'wﬁf: purchase of’beef;” which forms 'so expensive an - itemfa i; ¥% s
C ”?ffl thcse pla-es where*there is noxsubstltute for it.f@ .
B “"‘ﬁ,:é
The farn system lasted only until 1861, when a freshet caéﬁigz‘“a~
away most’ of the- iopsoil along- the river and caused- the govern”ﬁﬁ
. _ ment to abandon thé reservatlonu, 27/ On the reconmendation'o J“‘r
the:local Indian agentﬂ.somexof the iIndians. were removed. to:” ﬁﬁg
L the Smlth.Rlver*Reservation, ~éstablished for that~ourposeain.
- 1862..0Only a. small .number oﬁ Yurons-removed to the new ’5 : ﬂ;
< reservatlon,”however, and nearlyaall those who did remove*retur ed et
Cot, within a.fewfyears ko ‘the” Klamath,rlver.f 28/ By 1864 the Trzbes T
L werq at war with. the_federal government 29/" “{;
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M n 1864# Congress passed “and the President 51gned a.blll
\ reorganizzng Indxan~affair< in-California ("1864 Act“). /30/
- Sectlon 2 authorize& the Pnesident to set apart up to- fourqu

P A - a1
e g - P Fuld " ,:a-; R
e TR A

) ;Hi“"to be retained*by the»Unlted st ates for thé purpose;;yv
. e A OF Indlan’reservatlons, which shall be of suitable i %"
CeT ;4i“¢ extent for the accommodation of. the Indians of said -* e
- state, and shall be lécated as remote.from white settle-'(;g:?
" ments. asamav»be found practicable, havzng due regard - tO'"“
_their, adaptation‘to the.gurposes for which tney arefgﬁc

“ “" - e it

. e intended‘

. g Ly, W ‘,37.’@ “g,s.&“».h'
26/ 1856 Report of‘the Commlssxoner of Indxan Affalrs,-in- é
BxX.. Doc» Nomss“*34th@C0ng”;“36’Sess. ‘789-80 (1856).. See also y
- 1858~ Report of“the«Commzssionerkof Indian Affairs, in S. Exs |
Doc il 35th- Cond.; 24 Sessz¢637 (1858)(report1ng that:
"[tlheuirop -1g7good; *andﬁwzthwthe ‘yield of salmon at the
Flsherles theﬁihdians are contented and happ;..‘ R

Coow

SowE 9 % .
- - - Rt s Tr e *4

27/ 1862 Report of~the CommlsSLQner of Indxan Affairs, ln'
nx‘,Doc. No. 1, 37th Cong., 34 Sess. 457-68 (1862). o

s =

28/ See Mattz v. Arnett, 412 U.S. 481, 487-88 (1973). i'x,.iéif;‘

29/ Donnelly v. United States, 228 U.S. 243, 257 (1913); 185
Report of the Commissioner of Indian Affairs, in H. Bx. »oc.‘fw;Aﬁ
No. 1, 38th Cong., 2d Sess. 271 (1864)(hereafter cited as
1864 Report). :

o
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30/ et of April 8, 1864, 13 Stat. 39. T
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- Section 2 further-prov1ded that the new reservatlonsecouiagg
include existing. reservations“and could: enlarge~exlsting-§¢i‘
reservations to such an. extent as necessary "in’ -order-to
[their] complete adaptxon to the purposes for whlch“{thex'
were] intended.” . Section’3 provided for the- survey :and”

.
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- In August of 1864 the Superlntendent of Indian,Affaier @ §{
*in California "located" an.Indian reservation in Hoopa.Valleyk?““*g
on the-Trinity river; above its junction with-the Klamath .- 5*
and about 20 miles: upstream from the abandoned Klamath reser~ L
vatlon. 31/ His. choice*oﬁ-Hoopa Valley as a,reservation{“ AT
resulted from several con31derations.:‘91rst, it achlevea“‘
‘peace with- the»hostlle Indians, ‘most of whom lived: inrthe‘
valley..‘w 3’/ Second, removal of these, Indians. elsewhere e
-vas.“infeasiblé 'sincée they could -not. be :induced.to. remalnmat
5_‘ a.néarby reservation and 51nce-the~0ffice of . Indian- Affalrs "
* had~insufficient. funds- td. transport them to- a.distant*spot'

: Third;~ the lnprovements of whlte.settlers‘could eaSl;‘iggﬁ;
purchasedwv 34/° uFinally, “the locatlon,was appronrlat -foriy
) susnalnlng the Indzans- =ty TR s 4343%%6;wmﬂ
o ;‘— [ +H -;~ B N e ;ue iy

’ "The valley is beautlfully located, surrounder:‘iw-by‘«1'1.i<3'hf~~:-*"'*’E
«-mountains well watered, with .land. enough in cultlvation"f“
. = .to feed-dkl,the Indians.that are there.or that may é:ome Ee
= sfthere.ngrlnLty river affords them- ﬁlshﬂduning the- ¥,
e SPring and: £allY season ,~and. the~mounta1ns onweithe4 side: kb
eﬂabound w1th“aco*ns, berrles, seed,»etc. &"35 ﬁ&“ﬂ33;$24

0“4% s 3""3"\' Ty Y E
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2 “ . 4'1'.7.“
p ‘i”In 1nduc1ggzthe,hostile.tribes to lay. down theln
therSuperlntendent.entered 1nto»a‘nurported “treatg "jpy W
< -the United Statescagreed to, set’aside Hoopa-YValley :*for
};1 vatlpnwpurgoses’formthe,sole use.and beneflt”of the 3

10, A e
bt N 7 3l

«23/- 1864 Report 275-79. Ef“ T
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35/. Id. at 279. - S
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= includea“a sufflczentsarea e
, ‘e acheslde'of the'Trlnlty’rxver as. shall be - o o
u»necessary;fbrwhuntingugrounds :gatheringubérries,. seeds,»&c~"‘f~'f3§§3;
AMThEFUnlted Statesxagreed(towinstruct the. Indians .in "farmlng@and‘wwﬁggﬁgg
arvestzng -and. tOﬁQrotectAthen from white- .incursion.. 36/ Thégfwuf

A% ?' .
A - : pre
<documentr althoughqsﬂggeg; W@§¢§$Y§¥;§Ekmitt96.§0~§Qe15enatge£or*“%ﬁgﬁﬁ
ratlfkcatlon.-e R - 3 A .

.“‘
R
w,e%* = LT s ky y,""’x ae'{qa’_e—v,"., ua’

» - -
Eyed % . = - - -
N 2P . ST e
= T, g«ﬁ?, ‘= . - -+

- e e
=4z, v LT
-5, fa L dhea, Gode A

-~ The Hoona Valley reservatlon was. ‘ormally establ1shed by,
.Executive order in ‘1876. 37/ ‘This order set ocut the. metes .y
7 and bounds ofﬁthe'rese & tion’ and-declareé that'the lands were

I3

P

R - "w1thdrawn from;public sale, and set apart for- i
L ;ﬁglndzan~purposesw¥as one. of -the Indian reservation
e ‘authorlzed to, be: set. apart in Callfornia by'act :

onCongress appnoved Ap:i} Br 1

,}a; z., * .X’, u,..,"a:,.,\ !\4

ewauthorlty‘conferred on- h1m
‘-rby the 1864 Actmby* eatzng foun‘reservatlons.' In- 1888, =
-feaeralﬂcourtfheld that _the olg: :Klamath reservation had. been

'udlsestablishedﬂmby virtue of sectign 3 of the.1864 Act, at iy

“the. latest. when; he,four reservations authorlzed by that~Aet”
werefcreated°

= Star~Teapﬁ

[ : 'r-v"b 3 oo e

.
v * "L*"v 'nﬂ4£4 . ‘.

‘»fﬁr f*»affn'1891; President Harrlson issued an Execu ive order,
B extendlng the*boundarxes -0f - the Hoopa Valley reservation so . RAE:
- . as to znclude ayys 1and, one mile in width on each side of. the'“‘“
~—r1ver, fromvltSfthen-erlstlng llmlts to the PaCIflc Ocean.,j38/’
Lt ke . SR " :

ey A u~ e \-\b;c
&5 e ¢ o

G z»‘!fuo F < -ﬁ‘r"”r ¢

-

38/~MId The'Executlve(order provxded 1n full. L,: B “_

i» H "‘;”.i S - M -
- wﬁ‘, Bl TE m et Fowdur.
Y,

T “Tt 13 hereby ggdered that the llnlts of- the Hoopa~
o Reservatzon in' the state of" Calzfo*nla, a reservation
__duly set apart forIndian purposes, as one of the -

o “Indian reservatlons authorlzed to be set apart, 1n~»44"
’ 'Sald State, by Act of Congress approved april 8, 1864, °

{13 Stats., 39), be and the same are hereby extended -

so as to ‘include a tract of country one mile in width ©

f on each side of the Klamath River, and extending from %;W

the present limits of the said Hoopa Valley reservation -

to the Pacific Ocean; Provided, however, That any

tract or tracts included within the above described SaN )
boundaries to which valid rights have attached@ under- =~ - A;:,f

the laws of the United States are hereby excluded £rom : '

the reservation as hereby extended.” e
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. As of 1891, thereforer tha,Hoopa Valley res *vatlonulncluded S
the reservation on Prinity river formally established in® ;ggﬁﬁf
1876; the "olg" Klamath reservation established by Executlveﬂﬁwn- 2
order*xn 1855~ anad. the connectlng strip between the two.‘"ss/f;%g ,:%%5 7?
The purpose of the 1391 executive order was to establlshatheiésl Eﬁg%ﬁ%gﬁg
"old" Klamath reservation and the connecting strip as w1th1n:§§:m* S
‘an Indian reservation authorized by the 1364 Act.. } attzavué?

- Arnett; supra, at 493-¢%4. The Suprome "Court affirmed therdé

: legality of the 1891 Executive order in Donnelly v. Unlted

: States, 228 U. S 243, 255-5° (1913). ;

)
o
+
£l

. o SIS & St
S IR < T e T e T
.. .7 s The statutes and Executlve orders 40/ author121ng:$

“and establlshing the reservation "for'Indlan purposes“ ggﬁfﬂ‘
1mpllc1t1y*create a. tribal rlght to ﬁlsh,commerCLally e
Lor salmon.l To be~sure, nowheresln the 1853 and 1864 °
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unaér the~189lAexecut1ve orden, seé Appen61X‘to‘Oplnzon of theu
- Couru 1n~ﬂattz V., Arnett, 412 . S, 92.(1973).‘wm'uﬁ
¢ ey

e - “-*,%n.d - K . coLk
S,

- . PR -
BRI

40/ Arguably, the only 1ega11y relevant documents areuthg e

~1864-act and the 1876 and 1891 Executive orders, Sincethe ““**, B Bl

"old™Klamath reServation ‘established .under the 1853 Act and;” *§£§E§g§%§g§

“the-~1855 Executlveuorder was deemed terminated as-oﬁ 1876;~wi4y¢»;"J 55

'“owever, in- light*ofwthe~complex History of the reservationsmﬁ“ﬂgss
‘recountegd- lnﬂSecﬂionaI, we-believe that thesYatter' provxsigng*
and: theix’ accompanylng historleS*are useful as<gu1des to %

- 1nterpreuatlonr~and,even,the~unratif1ed treaties of 185l
7864,are relevant.;x; e ;‘;éjyfa e B

PIIIN a— m 7

Yo TRl ol - A e, ; ; . 2
LT 41/’”The 1853 Acuwautho:ized the‘creatlon cf“reservatzon§~§or
o "Indlan purposes"* wh11&*the;1864 Act,spo&e of‘“the”purposesﬁﬁ
- of Indlan reservatlonspm’ The,&876~and 1891 Executlve&ordetS"
created: reservationsw"%et”apart*for ‘Indian’ purposes.” The
1855, executive; order merely stated . cryptically "[l]et .the éi4
reservation be’ nade}*as proposed*“ ‘but the file submltted‘tq%
President Pierce représented that the proposed reservation | *e;vp
would be "adapted as to soil, climate, water-privileges, andé@séij“i
timber, to the ‘comfortable and permanent accommodation of: thé *ﬁ:ﬁk
Indians." The unratified 1851 treaty guaranteed the “use an&;ﬁﬁ“
possession” of the proposed reservation to the tribes in - fﬁgyi
rerpetuity, while the unratified 1876 treaty set aside Hoopang?é”

Valley "for resexvation purposes for the sole use and beneflt-ffs*
of the tribes.” ’ -
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PSR\ tsrwtbeiﬁﬁieglslativ hlstories, or the Exesutive orders~ﬂjfjj
2;;m/o£“1855,,1876, “ang, 189r is there any explzcit ‘reference to - 7an
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Bk ofkﬁashlng;on and, Oregon Perritories..in 1854~55 aia;exgllc 1y_
s . reserve a fishlng rlghtu‘”washlngton v. Washington State.;

P ’<¢,
e

.+ a823wp8th Cirs); vacated on.other grounds, 433 U,5. 676- (1977)9;:

&R

-

-

;’tribalggishlng“rightam;

Z 74110n-reservation"hunting .ang trapplng“rlghts inferxeds

'x:rlght *lnferred from treaty, setting apart reservation' fori the

m.’sw;\%#;ii‘a“ -

' > «pr 7-;& e ’\n&r -—;«%m'u*-v———ﬁ,‘_.-@“
=, mv__\ﬂ “x,.qa:g&-_“ i,x R gt .
-

'a'fe,, RSy
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R 42/ "Bubt federal“statutes and ‘Bxecutive
‘orders. creatlngWIndian resen&ations arekconstruea.generously ‘
toamhewrndians,wand may grant, a vanlety of rights by 1mp11cation.‘43@$§ B

[n..—-:—‘
Sk o W
»
o

:3
wa

Language«creating a~reservation * for Indian purposes” or tlie ‘@a?&ﬁgﬁ
" 1ikey whetheér: it be!'in ‘treaties, statutes, or E&ecutiveﬁ?,,qwﬁ;“iﬂﬁﬁgf
orders, ig genera_ly read as implyinq rights necessary .to furthen?a%%%*

..purpose for which the reservation is established... 44/ S If v“~~3%§332§§“'

x

aﬂr

determlnlng\whether a right is necessary to further a reservatio M?mk St
Y oy 3 e &3

purpose, we must carefully examine the facts attending the. ’*veﬂﬁ%%ﬁ%&%ﬁ&
Rﬁu?k{: \41,» "1’* % brd SS‘

.creation of ‘the rese:vation, including the underlying fednrdi
polzcy} Fhe‘aregis geograpny and ecology, ‘the Indlans‘ aboriginalga;;g_
; ) ) " Rt we

. k3 P
-, T

G e
- *
-!'»

A g iswalso notewozthyaﬁﬁat the Sars
?1851 nd 1864 contained noiexplicit. reservatlon of fishingg@x',fg
rzghts. kBy'contrastumtreaties negotiatedﬂwith the: Indians !

”. Z’i v"\,,

~Conmerclal Pas enger Flshlnq Vessel Ass n, 443 u.s. 658

- ax '- T I e - EE A - -
- - oemoL T -

- 43/3“A1aska Paéif;c Elsherles v. United Stéﬁéé, 248 U SWE}By 89
(lSlgl(statute){ Winters v. United sStates,. 207 U.8. 576-77 = . »f’

“(lQO&)(statute) “Arizona v. Callfornla, 373 U}S. 546, 600 (1962) M
(eyecutlve orders).g)gﬁ - RS e i,

i e -
o . . 3 .
4y - M’

44/ See Menoﬁ1nee Trine V... Unxted States,'391 U. S. 404, 405—06'1»‘

(1968'(on~teservatlon hunting.and flshlng- SR
- ;omﬁ*reaty settlng aolde “axhome, to-be held. as Indzan:“andsﬁﬁgvf‘

oy

,dre held“)p RinbalY V.- Ca‘lahan, 493-P. 24 564, 566" (9th»Cic.**ma

from, treaty establishincjre51dence "to'be held “and regarded“i
aSWanylrdzannreservatlonF)r*Unlted States;"v: Pinch, 548 E:24"

Ttltla.to on-reservation. riverbed, and exélusive fishingi s st
‘" absolute and*undlstu“bed useﬁhnd occupation of +the Indiahsi)y hﬂww&ggﬁ;{f
United States'v. ‘Montana, 604" ?.2d 1162, 1166 (9th Cir. 1979x$ﬁ§fﬁz§§%gﬁgg

O *a-gg
Pk

. (same),.cert..granted, .U.S. ’%ﬁ“~(l980), Winters. v .gUnlﬁeaﬁgg
‘States, 207 U.S. 564 (1908)(r19hts S to be beneficial use -0f" mx.“éﬁﬁgp
reservatlon water inferred from statute confirming an agreement’; ;ﬁw
setting-aside arid reservation "for a permanent home and abldlng w’
place”); Alaska Pacific Fisheries v. United States, 248 U. S“:, i
(1918)(exclu51ve on-reservation fishing rights inferred from!

statute setting apart an island réservation "to be held and gg"

3

e

= "

used by [the Indians] in common"); Arizona v. California, 373™. e
U.S. 546, 600 (1963)(rights to beneficial water use inierred . -_ “Wf*‘ﬁ“i-
fvon creation of arid reaervations by executive orders). " e

. {Footnote contlnued on page 13) ‘s_w
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- practices;wandﬂériatg;east“1n.¢hg,case of trea

- == ‘the ;nd§§n§§“Qnderéﬁén@ih@;éfﬁghe"pqrposesjfgr which the . .
-Leservation was. @stablished. w4541, - P T g AR
R R R A DDA SN SR P g

[ et : 2 ',f‘f‘m. FIEE T e Wiy : ] " v s 5 e B - 4
<77 7" The -Federal "bolicy; with, respect to the Californ;a:“i~=r.§x;€'§:":. 3
Indlans=wasat9§399t3935§$tﬁemfinuﬁeseryations. ~Removing: the ik
IndianSHto‘:emptelaréaéﬁﬁpgnedﬁthe re

! st of t:heuStatetto°<—,vJ&.g;:3;;?;4;;;55}‘”‘2&?'\twM
minlng«andtsettlemept‘bY&yhites and reduced the possibilit iﬁﬁfuﬂﬁ 15
of Indign“depxeq§tigns or e itati '

N ™. Lo . - . B A ] 1"*
.. the-Indlansiin@central‘1ogat;ons;”part;cularly valleys, i,ﬂfﬁk}
increasegﬂtheﬁsgvernment!s-abflfty~to control them militarily5§?w

e
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- 44/%Cont dqwz?he.fbrghcom; -~ Sup;
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=, =01 mlng. - z
AUnited,Statés,%ﬁh;;ggpithyireIeVant‘to-the present -case;. £
‘ﬁwilL*pot;nqca§§atily@pewggsposative;;}The issue as framed: by=:&

;‘fthé&petipiggﬁgéﬁgcgtgigggri‘invovaSipnlY'the question of . ;e
-%ownérsgipigfjiﬁiiietbéa’;éﬁa@Qpesgignwwhigh the Court anéwéreﬁgﬁ
“in"-favor. of he“*Klamath Indians "in>1913, BDonnelly v. United .4

§§§té§é@22&ﬁﬂ£3i“243"11913)af*Thei§Blicitor General's brief .
argues further that quite'apa:tfggom‘the guestion..of land i
,ownershipathé?lngian‘tribéAp6§seééeénah exclusiveproperty L

- right to fish Qq”rivgrs“paés;ng through :the reseryation,vthieﬁ
for Unitegq Statésﬁip;Montana;v; Onited States, No. 79-1128, <.,
at 33—41.“=A*dégi§ion in favor- of the Tribe on this broader ::-.
around wouldnptgv;dé strong: additional
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support for -thé conclusion. =

, = ]

we reach‘hepq%;gga;Qing_ﬁiéginghnights on the Klamath and. Trinity - o

rivers, " FETEL T DR S e =¥

45/ - See- Menominee: Tribe wv. United:States, 391 u.s. 404, 405- -7 =

06 (l§€§)ﬁpurpo§eﬁgf teaty to maintain traditional Indian’ways C e <

of life which iﬁéludedvhuntinguand fishing; reservation ey e
selected because’ of ébundantjgamemthqré); Winters v. United st

irdng

4
»

207 U.s. SS4’&19Q3L(@esiﬁe;pﬁ‘InQianS'and.rederal government - .
fongtrlbesftqﬂbeppmg,ﬁpastoral;ahdféiviliz

' were: deprived of . irrigation water- - .

and rendered practically worthless); Alaska Pacific Fisheries: =

. V<. DUnited States-:248 U.S. 78 (1918)(location of reservation
on remote i1sland without much arable land but with excellent
fishing waters: burpose of Indians *+o becone self-sustaining; .
congressional purpose to make Indians civilized, industrious, RN
and’ self~sustaining); Arizona v. California, 373 U.S. 546, AR
399 (1963) (desert environment made waterp "essential to 1life
of the Indian people and to the animals they hunted and to -
the crops they raisegn); Kimball v. Callahan, 493 r.24 564, 566

(9th Cir. 1974) (significant role played by hunting and
trapping in native life). '
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'onollary“bf‘the(reservatggl.systen was
: e+pol] fencouraging Indian agrlculture. 5. The Indian.-
A‘v*ik farmsrwerewto ‘be selfrsufficient, thuSzelinlnatlng ‘costly
federal sustenancemaﬁd%redaclng the likelihood. that:IndIans= .
Ce § *yould leave. the- reservatlons and either- resume’tradltlonale‘**‘
;7f" ways‘or'becoge'thlevesvsaThe farming system was ‘also. de51gnedsé; s
*to~encourage» Teivilized".values -of industry and laboniandwtowéﬁgﬁ“ BB
weanﬂtbe Indlans from their “Qrimltlve" hablts of huntxng* E»ﬁff}

Y B by ﬂa&‘
P N bl ; S el T » emsl e xff;«;,,i%‘%u* g g
¥ ana ga thering - ‘; o f ‘:: - r,-'; , j' "i . ; T P P m%%%%&?ﬁg{é}
?Tl"ae””';‘ B LT T ks e S L e e R R~ G
A S Tne'Klamath and ‘Hoopa valleys vere we11~su1ted tOMEuntherIngmgggﬂgg

+» ~ these- po‘1c1es. They were thickly settled with Indians andg- ATy "@iﬁth%§3

- . most devoid.lof whites. - The steep valley walls were-ideal. J%ﬁgﬁfaﬁmgasidéig
for Peeping«whxtes out'and Indians in. The river bottom- ‘%§ﬁ¢q" '

. - areas-contained.sufficient arable land to feed tne~In61an L
”population,~who were«deeply attached ‘to. their lands andf

S unwxlling<to.remove elsewhere.eu‘ g lgn et

“

R o5 + == - . - \a? L our S =g v X R e
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- ik o . AEO
LEREy Wh-le'the government pollcy was “to encourage agrlculturerh{: ‘
'dndpfederal agents promlsed the- Indians that they would "nota
. be dependent,on ‘game and. £ish for*fooc, ‘this policy was- not ﬁ{
! ".contrary to establzshment of an Indian fishery. Federal- e
 agents time and again-cmted the fishery as a strong reasonl- R
‘..z for locating a reservation on the Klamath or Trinity rlvers<«”;g
%l and as-a source of contentment to the Indians once the resenvatzon
’ was. establlshed.. The Office of Indian Affairs was well ~%z# G .
aware of the flshery S exceedingly important place in nat:ve ‘
‘llfe and dld»nothlng to elscou*age its contlnuatlon. L
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;/ff- It is well establlshed that the”189l EXGCUulV° oraer
guaranteed a tribal right to £ish for subsistence purposes: .-,
,both in the "connecting strip," Donnelly v. United States, g, <.

<

’228hU S 243 (1913)p 46/ and in the "old". Klamath reservation,fﬁ,
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o 46/’ Donnelly ‘was - a federal prosecut*on for a murder ﬂhlch had
., takén"place on the riverbed in the cornectlng strip. The -
~ " acctused c¢laimed: that.the place of the crime was outside the@_;ﬁ
. federal 3urlsdxctaon. “ T concludlng that the riverbed Wasrs .
- within thé lands™ set-apart bj the -1891 °<ecut1ve order, the.-.
o fCourt~reasoned that R . R
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i "As a matter of hlstory 1t p1a1n1y appears tnat,the Rz

- Klamath Indians -established themselves along the riveng,ﬂﬁg
in-order to gain a subsistence by fishing. The reportsr’Z 1¢
of the local Indian agents and superintendents to the ;;ﬂ'h‘l
Commissioners of Indian Affairs abound in referenceS“’ﬂ“"{;;
tec fishing as uhelr principal subsistence, and. the

river is described as running in a narrow canyon
through broken country, the Ind1ans as dwelling in

small villages close to its banks. T . ' A
228 U.S., at 259. In this passage the Court clearly assumed - L

that the 1891 Executive order established a right to fish at R
leagt for sub51stenc° _purposes.. -
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by ercutlve order 1n 1876 - - . ;«4
There are: no court. dec151ons recogn121ng a trlba1 ; &

‘right to fish commercially for salmon on the reservation. ey 5

* the Indians engaged in such. activities in aboriginal tlmes-mvgz;féib ;;

and undoubtedly continued to do so without federal 1nterFerence}ﬁ§g, o
" under the reservation system. . An Indian, commercial fishery ﬁéi@§&§$§ny%;
. could only have furthered the. federal purposes, implicit. 1n,@?f“§f§%§3“ﬁﬁ%
-~ the agricultural policy, of promdting economic self—sufﬁxclency ;}??*€;§§§§

and encouraging Indian labor and industry. We thereforew\.‘ ey %“%gﬁ

*
s

Arnett v. Five Gill Nets, 48 Cal. App. 3d 459, 121 ¢

ROET. . 006, CerE. Jenicd, 425 U.S. 807 (1876). -We ‘have nd reasc}n?
to doubt that the same subsistence fishing right exists: in the éy'

origznal Hoopa Valley reservatxon whzch was formally establishe&?

conclude that the tribes 4o have. a rlght to fish conmercially
for saTmon throughout the neservatlon. R ‘

1 P & oas.  m
. &:.,«4

S There 1S»no easy measure by wh*ch to quantity thls
rzght. Certalnly the Indians are not entitled to all the
salmon. Even-in aboriginal times. they.permitted salmon to 3
escape up the‘rlver to spawn or _be caught by upr1ver-1nd1aws.~?~
In our view,”theenaximum catch‘to ‘which the tribes are,ﬂ}'v:;"’“
entitled -is.One~half of all the Klamath and Trinity river =i
salmon, whether “located.in. the river or in the ocean, reduced
by the number needed .to maintain the fishery by spawnlng. ,_ef’ L
This is the maximum flgure -adopted by the Court:in Washington -
Ve Commerc1a1 Passenger Fishing Vesse¥*Ass'n, 443 U.S. 658 L cn
{1979}, in quantifying a treaty .right to take f£ish min comnmon . .
with all citizens of [the Washington] ;errltory." Although Lhe.“i<
Court's holding in,that case. clearly rested on specific *»“” =
treaty language) we belleveﬂthat the same max.mun,would be sz
adopted by:a court _in the _present case; in view of- the inherent
urbltrarlness of any other maximum flgure and the essent al:;*“
similarity- in the situations of the tribes in the two caseés...
“e also believe:that a court: in the .present case would fbllcw
Pishing Vesel Ass'n by zeducxng +the Indian share: if tribal, ,j
needs may "be” satlsfled by a lesser‘amount. There isin ofnl

that*necessaryﬁtc glve them;"a llvellhoodx- that 1s toﬁ au

el
. a moderate living.®™ Id. at §86. While the "tribal needs“"“ggzéy%n
standard is inherently . dlﬁficult to quantle, this, ‘difficult %ﬁ%“ i

did not deter the Court from adopting it in Flshlnq Vessel
Ass'n and should not prove a stumbling block in the preseneuﬁ g
caae. In: short, the Tribes® commercial £1sh1ng right is tcwﬂw-&
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‘fthew
the creation oﬁ'the

- o
A v

reézrvatibn 1mpllcltly imposed any affi

> i M =
'ﬂiﬁﬁfﬁﬁgﬁﬁ_“
m“*ti’?g}w S

. duties on the;Statﬁ“to reguIate ‘the conduct. ofynon-Inalans,ﬁwé“ﬁ%f%%?ﬁgg1
:*’” 'The Court*in Fishing“Vesél Ass'n did infer 'a duty-on the. A@ﬁgﬁ%ﬁéﬁfV 20
. part Qf Washington to regulate-its non-Indian fishery. = JLﬁﬁ&*%?&’@Eﬁﬁg?g
. +- »., Fishing Vessel Ass'n,. however, is only targentially relevantﬁx\«%fgg ;3%§§{
4 to the:-present case. There;ithe State's duty sprang-from: auaw§¥§§ ~%§ﬁi
. ' treaty whick the United States ratified when Washington: wasi§%§$ %m.iggfﬁ
. stilk a,terrltory,~wheniWashlngton became a State, it voluntazily&SQ%&*fﬁa

succeeded‘to these™ ktreaty-obligations. _In the preset Casewskﬁ@%gz
L= in contraat, Califbrnia had been a State at all tlmes,relevant“ 33;,
i to:the*creatxon,cf the«reservation. Whatever’obllgaticns‘it

» 1 '<Hith respect: ito: the tribal ‘Eishery fiow, not from ltS‘v“?w/

- voluntary actzon,im acceptlng the benefits of statbhood, but;uf‘
~rather%from‘thezact10ns ‘of-‘the féderal;government in. creatlnéa"
! thef:eservatlon ‘at’a tlme,uhen-Callfornxa was already awf“

- State¢ Co

o
“J‘;* }

4

- - . ¢ . .-

_KgmyﬂThe statutes and Executlve orderSWauthorlzxﬁg anénx
establzshingwtha4zeservation,mlght DOSSlbly be read as obl g
v California~to.regulate its hon=-Indian ocCean flsnery.“‘;ha'%if
, reservatlonuwas established. for the pu*pose, inter alia, of—;
pnov1dlng'the .tribes with a share of the salmon run. This..
puzpose‘would be frustrated if the Indian £1sh1ng right dld
not"have as. .its. correllate an obligatidn on the part cf some
governmental entity to limit the non-Indian Ogeanﬂrlshery.*_:““
'~ .Because no individual private fisherman- takes a catch large»sw‘
- 'enough in itself-to: inter*ere with the tribal share, a lawsuit
*enﬁcrce the: Fight agalnst private partzes woulé be difficult
to managa and all but 1mnossible tO‘Wlﬁx
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‘On;the gther*handr we w1ll ot zead the :ederal“actlcns

} ‘—u -;:

creating«the«reservatlon so- broadly as to render. them uncon=-
stitutxonalJ@»mhanccmmerce'powen~Ls limited by principles. df..
rfederallsm‘and thé: Tenth ‘Amendment, and does not. authorxzewawg :
sxgnificantmféderal,4ntrusions~on integral suate»governnentar’”
-funétionsi National League of Cities v. Usery, 426 ©.S, 833“:, RN
(1976).Q The-f deral actions in the present case are based omurziis
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57/ ~The State may, however, regulate commercial flsh1n~ 1n,
the 1nterest of conservation, provxded the regulatlon meets,g

Iﬁdlana.
398 (1968},

Puvallup mrlbe V. Departmant of Garne, 391 U.S. 392,».
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a comneréé‘power 48/ and'clearly'do 1nterfere to’ sone degree wiéhﬂﬁ?
integral: state ﬁunctlons if read expansively. “Even prlorwboﬁ§hqg§
Usery decision,’ three courts’-of appeals seriously questlonedvth ‘

constxtutionallty of federal actlons forcing: States toﬁadopt?laws«

: A wé@%‘ X
or regulations or to take other affirmative regulatory vmu%*%%; é;ﬁg o
-measures. 49/ Hence there are serious constitutional” questlonsﬂﬁ g e
insofar as the federal actions creating the reservation are. rea@vﬁﬁi;; 3
to impose an affirmative obligatlon on Callfornla to regulgg%?f‘gggﬁ%% A%
its non-Indian ocean fishery. * - , MR s e ey

. The analy513 under Usery is, 1nev1tably, heavily
factual in ‘nature, turning in each case on the: nature and :
extent of the federal interést and the degree of interferenceu'

th the state interests,and the burden 1mposed on. the'State“
Thrs is ev1dent'fron Justice .Rehnquist's oplnlon formtheﬁcour
which, focused on’the- specific ways in which the" chal’enged w% e
federal statute would have increased the costs of state“gi%éfn~hﬁa’
ment and, dlsplaced ‘state policies. 426 U.S., at 846-52." & ‘
evident as;well in- the~concurring opinion.of Justice Black
whose- vote.was necessary to the majority oplnlon.
stated°x«ﬁ~,;f: s

=7 Tt

[I]t seems to ne that [the Court's opinlon] adopts §~
balanc1ng approach, and does not outlaw federal,powen

. 'in areas such as envzronmental:protectlon, where the.. . . w.n&

-* . federal interest is demonstrably greater and where“ﬁ"*”xﬁgfw}

- . State facility conpllance w1th 1mnosed federal standard
;& would be essentlal .- 2

I3 W5 £

Clauseels also subject.to llmitatzons ‘under pr1nc1oles oﬁ*m-rﬁﬁgﬁg?»‘
federalism or the Tenth- Anendment,,althOLgh federal power tommgﬁé?%’ 4,
intrude on state prerogatives nlght be somewhat greater in thé?sw;“ﬁ’

Indian Commerce Clause context. ' The treaty power is not- 1nvc1ved
since the reservatlon was created by Executlve order,.

- 49/ Maryland v. EPA, 530 F.2d 215 (dth Cir. 1975), vacated %5 3
sub nom. EPA v. Brown, 431 U.S. 99 (1977); District oOF Colum zﬁa.w«*
v, Traln, 172 U.S. App. D.C. 311, 521 F.2d4 971 (1975),. vacateda$
sub nom. EPA v. Brown, 431 U.S. 99 (1977); Brown v. EPA, 52L

.2d.827 (9th Cir. 1975), vacated, 431 U. S 99 (1977).
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. unde¥:iU8er ;'we arewunable?tonprovide a definite answer at ”?%&\
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vesiganicantLy alter or displacesai existinglstate program,

-«¢1ts non—Inéian ocean‘fisheny
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43.2 +Becau se. of‘.«th

TS

thiS‘tlﬂe as qto whether1 despite ‘these constitutional conwww%f%
3lderati°n5rsthemféderél actions creating the reservation™ %

nSTD

-

should-bé-redd as imposing an affirmative regulatory, obli=."
.-gation onMCalzfornza..,On the one hand the federal 1nterestmxn¢{
ensuring that the tribes receive their share of the salnon¢aﬂmw§32
would be frustrated-if no(affirmatlve regulatory obllgatlcm'iix?

werekimposed., iOn the othenﬂhand, the .degree of lnterference%;f%¥~
with, state prerogatives. anduthe burdeagplaced on the stateé- jfﬁ@”“
turns‘on the~specific'facts. We.do notsknow the extent -to7, i
which state-actions%adequatetto safeguatd the tribal £ishery-
would interfere~thh ‘the legitxmate state interest.insenhanq
. ‘the non<Indian £is hery»

how‘erpensive a ﬁtate‘regulatorymprogram of this nature woul&

"beor” whether>act10ns to® protect, the- Indian £ishery wouldr:

i—“

Without\thls7typewof fnfbrmat1on,-1t is- impossible to as=ess
"whether therecis“a séund. ba51s~in law for a claim of damages~
result1ng~from”California s failure aff 1rmat1vely to” regulate
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