L‘"
!
%

e

N

E

i :‘»—A”f

| | % co: rire
' . W Sudol¥ - .

Harmon

Simms.

Strauss

Retrieval
3 & Jh 1381 Smith

b ule!

MEMORANDUM FOR THE ATTORNEY GENERAL

Re: Suing to Enjoin thé Enforcement of a
Senate Committee's Subpoena

ThlS nmemorandum confirms and amplifies the views this
office has glven on whether the Department of Justicée mlght
have sued to enjoin the Senate Judlclary Committee from issuing
or enforcing a subpoena for certain files on criminal

_ investigations. The Committee requested these files in

connection with what it called an oversight hearing focu31ng

on the Public Integrity Section of the- Department. The

files included, among other things, grand jury materials,

internal memoranda reflecting recommendations about whether

to prosecute in particular cases, and’ information gathered -
durlng investigations. Although we have not examined the

files, we understand that there is at least a basis for.

claiming that the executive branch may, -or in some instances

must, refuse to disc¢lose them to Congress. Rule 6(e) of

the Federal Rulés of Criminal Procedure appcears to prohibit the
disclosure of "matters occurrlng before {al] grand jury" to
congressional committees in most circumstances. See P. 8

infra. In our view, the Constitution empowets the e executive

branch to refuse to disclose certain of its internal delibera~
tions to Congreou. Seé; e.gs, Nixon v. Administrator of

General Services, 433 U.S. 425; 446-55 (1977); Senate Select -
Committee on Presidential Campaign Activities v. Nixon, ’ )
498 F.2d 725 (D.C. Cir. 1974) (en banc). And in someé circum= -
stances, dlSClOSlng information acquired during a criminal
investigation may violate the constitutional rights

of the private parties involved or interfere with the auty

of the executive branch to enforce the criminal laws. See

40 Op: Att'y Gen. 45 (1941). For these reasons, if the
Judiciary Committee had proposed to, subpoena the files; the
Department of Justice would have con81dered suing to efjoin -
the Committee from isoulng or enforcxng the subpoena. ;

So far as we can tell, such a suit would have been
unprecedented. Its stccess would have depended in large

,._meagure on how the courts chose to exerc1se their discretion;

that is @ifficult to predict. Grand jury materials aside,

we believe that such a suit wpuld have been unlikely to

succeed until after the Department ‘had refused to comiply -
with the subpoena, the Committce had recowmended,that the
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rcoponvlble OﬁflClal be héeld-in contempt, and the whole

Senate ‘had, accep;ea‘the Committee's recommendation: 1/
A suit to enjoin the Gommittée’s effortq.to ohtain mattenq
that “oceurrled] before [a) arand jury™ wifhin the meaning.

- .of Federal Rule 6f Crimihal Procedure 6(e) would, however, -

-have peen likely to succeed as soon as the'Comnxttoe had -
issued a subpocna, \ . ‘

A suit to enijoin thé isguance or enfoigement of a
congre551onal subpoena faces two obstacles. One is posed
by the"spgech or debate clause of tlie Constitution.. The -
second is the courts’_relucﬁance to inteicedé in disputes
betwden the executive and leglslatlve branches, of-to infeér-
fere prematurely in the operations of another branch.
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1/ ¥o sanctlon can be imposed on a ‘Pexrson who refuses to
.comply with a congre351dnal subpoena until the whole house .
‘has voted to accept its cohmittee’s recdommenddation and held - S
the perdgof in contempt. Compare 2 U.S. C. §§ 194 with Kinoy- -

v. District of Columbia; 400 F-2d 76%, 765 n.6 {p.C. Cir. )
1968) and Wilson v. United States, 369 F.2d 198, 202 (D.C.

C1ru 1966).  After -a full house votes to hold a persan in

" contenpt, the matter is-referred to the Unlted States Attokxney.
Seg¢ 2 U.B.C. § 194. This has apparently. never happened to -
an executive branch- official. . In the past this office has,
consisgtently taken the posltion that the United States
Attorney has his customary discretion to decline to prosecute
' for contempt cases-referred by a house of Congreos.‘ It is
unclear how the special prosecutor prov1glons of the Ethics
in Government Act, 28 U.S.C. §§°591-593, would apply to a )
referral from a house of Congress, although this office . .
has -consistently taken the posxtlon that no official can
Properly be charged vith a ctime for relylﬁg, in good faith,
on the Attorney General's obxnldh that a proposed actlon
was lawful.

- - 3

- In theory ‘the house of Congress can itself seize the o,
contemnor and ‘hold him, see McGrain v. Daugherty, 273 U.s. *
135 (1927), but_this power has seldom been used.
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~ contempt citation.

32 .(1967).

*Gravel vi. United States, 408 u,.sv sasfyazl (1972).

1,~ The speech or debate clause

4

_..w" -

The speech ox debate clause almost certainly bars any

A°ULt to engoxn the JUdiCLary Committée OF its membexrs from, -

for example, issuing a subpoena or votinq ‘to recommend a-

See Bastland v. United States Servicemeén's -
Fund, Inc., 421 U.S.749) (1975). But the Supreme Court has )
consisteéntly allowed suits against empldyees of Congreas who.
execute or enforce a congressional oxrder, or who carry out-

an express congressional dlrectlon, even if Congress and -its
members -cannot be ¢hdllenged for issuing-the order ¢on voting
for it., See Gravel v. Uiited States; 408 U.§. 606, 618-21
(1972), Powell V. McCormack, 395 U.S8. 4867. 504—06 (1969), :

-Jurney v. HacCracken, 294 U.S. 125 (1935); Kilboutn v ‘Phompson., -

163 U.S, 166 (1881)- See also Dombrowski v~ Eastland,- 387 U.S.
See generally United States v. Amerlcan Tel, & Tel.
Co., 567 F.2d 121, 129-30 (D.C. Cir. 1977), 7Thus the speech -

or debate clailse does not prohibit the Departnent from naming
as defernidants, and siuring for.an injuction, any. enplbyees of N
Cohgress who play & rolé in the mechanical process of issuing

‘or enforclng a subpoena. --. by Pplacing a séal on the subpoéna,

or. gerv1ng or dellverﬂng it, for example. 2/ Therefore if such

- - - -~ = - %

2/ The Suprene Court has sala, in dictums

(N)o. prlor case has held that Members of -~ . .

Congress would be inmune- if they ex&cuted. ‘ -
an invalid resolutdon by themselves cartying =
ont an illegal arrest, or if, in order to
- - secure information for a hearing, themselves.
« - ' sedzed the property or invaded_the privacy
‘ - of a citizen. . Neither they nor thelr*aldes
- should be immuné from- llabllity or questlonlnq
in such c1rcumstances. <.

A subpoena‘
for materials which the recipient has a right not to.disclose
is comparable to an "invalid resolutlon"‘ an effort to énforce
such a subpoena may, in. $6me circumstances, be equivalent to
an attempt to- seize property without any authorlty.
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- should not'bar this suit. 37/ , .

-

an enployee can be 1denti£1ed, the speech or debate clause

- 2. Jud&cxal reluctance to 1nterfere with the operatlons

-of Congréss - . -

This barrier to a suit against a congres ssional vubpoena:‘ -

is more dlfﬁlcult to overcomes AS~£ar as ve can tell, the_
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g/ Thg speech or” debate*clause ppotects.not only words spoken o
on the f£loor of a ‘house of’ Congresg but all “legislative acts,”
that 1s, those actzv;tles whxch are: - ) , ) -

an 1ntegral paxt of the deliberative and
communicative processes by which Members
participate in committee -and House
proceedlngS'W1th respéct. to the considera-

tion and. passade or re;ectmon of proposeéd =~
“legislation or with rcéspect to other natterg
"which the Constitutlon ‘Places withln the
jurisdiction: of elther House . .
See Gravel v. United States s, 408 U, .S. 606, 625 (1972) As we
sald, we understand that some of the information sought by - .
" the Judiciary Committee cons;sts of "matters. oceurring before. s
[a} grand -jury" withip the neaning of Fedéral Rule of ‘Criminal
Procedure 6(e). It might be argued that seeking. grand- jury n
materials: covered by Rule 6(e) is not a Jégis lative act: -
Rule G(e) permits prosecutors access to. grand jury naterials,‘ L
and it allows such materials to be revealéd in connectioh

with a judlclal_proceeding. But, it contains no provision

allowing grand jury materials to ‘be used in legislative -
investigations. Sance Rule 6(e) has theleffecﬁ of an .act

of Congress, it mlght be arguod«that Congreqs itself has _ Ty
declared that inquiring into grand jury materlals is a - i -
‘prosecutorial and Judicial function and.is no patt, "of Congress' s
legislative activity. If this argument succéeded, it would
-renove the speech or debate clause barrier to a suit to- -
-enjoin the issuing or enforcement oOf :a congressional subpoena )

for materials cavered by Rule 6(¢).

- -




'Tel. & Tel. Co, r 567 F.2d 121 gD C. Cir.- 1972).

the executive branch has never brought suit directly against
Congress, . ,or its agents. or employees$; to enjoin them £from °
enforcing "a subpoena. 4/ Private parties have brought such
suits before the full house. voted to cite them for contemph,

-@nd gourts have ackrowledged that they have jurisdiction in
such cases and have declared that the issues are 3ust1c1able.

See, e.g., Sanders v. McClellan, 463 F.2d 894, 897-99 (D.C.
Cir. 1972).  But the courks, especially in the District of -
Columbia -Circuit, have -consistently declined to grant relief
in these»cases. i . -

They ” have given two prlnclpal reasons. Flrst, ‘they have ’
said that the plaintlfﬁ may be able to challénge the subpoena
by raloing his objections ‘before the subcommittee or -committee
invdlved. If the plaintiff's claims are rejected they can be
raised. agaln before the whole- house, whlch, thé courts have

'said, can bhe reliéd upon to considér the issue fairly. -Then
"if the United States Attdrney prosecutes, see note 1 .supra;

the -challenge to the subpoena, can he- raised in court as a
defense. With .all of theae alternative forums avallable, ’
the courts have. SQld, traditional doctranes of equity counsel .
against granting an injunction at an early -stage. See, e+9.,

Sande¥s v. McClellan, 463 F.2d 894, 899-900 (D.C, Clr. 1972),

Ansara v. Bastland,; 442 F.2d 751, 753-54 & n.6 (D ¢+ Cir. 1971).

‘See also Eastland v. United States Serv1cemen s Fund, Inc.,<

-

421 U S. 491, 498 (1975Y. « ) ) -
| Secona, the cour%s have empha31zed theln desire to -
avoid "needless. frlctibﬁ" «7ith Congress.” See Davis v. Ichord,

442 F., 24 1207, 1220 (D.C. Cir. 1970) (Leventhal, Js, concurrlng).

Until the whole house votes to cite a party for contempt, thé

- challenge to the subpoena may be resolved without the court's
" having to direct an order to a coordinate branch:; See,

€.9., id.; Sanders v. McClellan, 463 F. Zd at-902; Ansard Ve
Easﬂa“a, 4827724 at 753, ” 7 T )

s
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:4/ The governnent did sue’ thg Ametican Telephone and Tele—

graph Company to enjoin it from conplylngfw1th a .congressional
subpoena, See United States v. American Tel. and "Tel. Co.,
551 F.2d 384 (D.C. Cir. 1976); United States v. Amgr;can R
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When a suit is brought by -the executive branch, the first
of these feasons has léss Fordes the second, somewhat,nore ’ y
* force. The Supreme Court has refused to require that the .
President be held ih contempt of court in order to appeal a
1lower cour't order requiring him to provide docunents which -
he belleved were privileged under the Constitution. See -
United States v. Nixon, 418 U.S. 683, 690-92 (1974). ~The
Supreme Court enphaSLZed that it would be "unseemlym and
"pecul;arly inapptopriate” to force the President to place
“_hiriself in contenpt: for this reason, Id. at 691. oOnhe court "
of appeals appears to have heéld that ng government offigial - -
nced subject hlmself to- contempt in order to obta1n~rev1ew
of his claim that a prLV1lege entitles the government to:
refuse to comply "with a court's demand for docuitents. See
Cates v. LTV Aerospace Corp., 480 F.2d 620, 622 (5th CLr.Q
1973); Carr v. Monroe Manufacturing Co., 431 F.2d 384; 387
{5th Cir. 1970), cert. denied;,; 400 U.S. 1000 (1971) Another
court of appeals refused to extend this principle even to
Cablnet ofﬁlcers, Sée In re -the Attorney Geheral, 596 F 28 -
58, 62 (2d Clr )r cert. denied, 444 U.5. 903" (19793, but
- sald~

“« N

: . . .{W)e cannot. 1gnore the fact that .a contenpt , -
e e _sanction imposed on the Attorney General in
e hls offigial capacity hqv greater'publlc
1ngortance,»w1th geparatxon of power over— - -
tones, and warrants more sen51t1ve~3udlcia1 o oL
scrutiny than such a sanction imposéd on an
ordinary litigant. . . . [H]olding the
, -~ Attorney General of the United States in
- - contempt to-engure¢ compliance with a court ¢ -
- - order should be a last resort to be under-
" taken only after all other means to achieve
“the ends legitimately sought by the court -
‘have been exhausted. - ¢
id. at 64~65. . These cases ‘'suggdest that a court might not
force an exedutive branch official to place himself in
cantenmpt of;Congress in order to raise a claim of privilege -
against a congressional demand for 1nformatlong
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" -On- the other hand. courts arc reluctant -to 1ntervéne
in dloputeo-between the ekecutive angd Congre s until they .
are: convinced that the other two branches- are at loggeérheads,
They have in91sted that the other branchés try to accommodate
*their respective needs, they have suggested that they will. - .
not, act vhtil Congress, or a whole house, has firmly rejected o

" - - the pogitich dof the executive hranch. See, &:g.. United States. ’ -

Ve Amerlcan'Tei. & Tel. Co., 567 F.2a 121 (D.C. Cir, 19771+

‘United States V. American Tel. and-Tel. €Co.,. 551 F.2d 384, -
3937 n. 16 (DCr CIT. 1976), Goldwater v. Carter, 100 S.Ct. .o .

533, 534 (1979)‘4Powell -Jd. goncurring). Therefore, we belleve -
that in this caseé the courts would not have granted the .
eyecutlvc branch an injunétion against the -Judigiary Committee's
subpoena=—~“to ‘the eéxtent- that the subpoena. sought naterlal . + .
that was not ”matters occurring before {al grand jury" -- ) S

v at-least until the whole Senate had voted-to. hold the respon81bla

official 1n.contenpt. 3/ . i o -

E

I S T N i St e T

5/ The” Senate did take .an act;on “in thls case that appears -
“to have endorsed the Judlclary Committee's demands On. June 19,
- 1980, the Senate ame¢nded the Department of Justlce fiscal -
year 1981 approprlatxon authorzzatxon bill by addlng a provx— St
sion that- )

PP R

%
- T .

) ‘It is the sense“qf the Senate that ‘the e 3 } -
- ‘Departnment- of Justice .comply with the .
- request of the Committee on the Judxczary . ~,
‘ to produce lees and informatlon relating - -
to the Copmittee’ s*overs;ght of the Eubllc
Inﬁequty'Sectlon of the Crlnlnal D1v1510n -
: of the Department of Justicde, . _ - e
176 Cong. Rec. S 7468=70 (daily ed. dune 19; 1980). The
Senate then pasged the bill. Id. at S 7478. ©On June 19,
the Judiciary Committee had not issued a subpoena; it was - N o .
still negotlat1n94w1th the Departmeht, The Senate had
not yet fully heard ithe Department‘s redsons for its position,
Changed circumstances, and.addltlonal discussion, might have
altered the Sénateé's views. But it might be argued that
unless the courts wait until the -Senate has voted to hold .an
official in contempt -~ .a-result that, as we haveé said, the
courts are reluctant to force —- the Senatels passage of a
bill with this. amendment is 11ke1y to bé the clearest indication
the courts will ever have that thie ekecutive branch and thd -
Sénate are<at loggexheads. (Thls bill .was not passediby ‘the 7

T -




-1977).,

-

A suit to enjoin efforts to obtain "matters .occurring
before [a] grand jury, " See Federal-Rule of Criminal Procedure
G(e), would have been nore rikely to succeed. -Rule 6(e)
perm1t° grand fjury materials to be released to governnent
attorneys and government employeés who nust aid those
attorneys in enforcing the crmnlnal law, and “when so. dlrected
by a court preliminarily to or in connection with a judicial

" proceeding."” 6/ In other words, Rule 6(e) .authorizes

disclosures to the executive branch and to judicial proceedings
but makes no provision for - dlsclospre inteéended only to aid
legislative investigatons. Conséquently, courts have held,
fairly céonsistently, that Rule 6(e) does not authorize
disclosures to congressional committees ehgaged in legisla-

tive investigations. See, e.g., In re Grand Jury_ Proceedings;
309 F.2d 440, 443-44 (34 Cir, 1962); -In re Grand Jury Investi=
gation JUranium Industry, Misc. No. 7820173 (D.D.C. Aug:. 16, 1979),
United States v. Salantrino, 437 F. Supp. 240, 243 (D. Neb.

aff'd sub nom. In re Disclosure of Testimony Before

the Grand Jury, 580 F.2d 281, 284 n.6 (8th Cir. 1978). But - .
see In re Grand Jury Investigation of Ven=Fuel; 441 F. Supp. 1299
(M.D. Fla, 1977): See algo In re Report andgd Recommendation

of June 5, 1972 Grand Jury, 370 F. Supp..1219, 1227-=30 (D.D:C.),

mnandanus denled sub nom. Haldeman v. Sirica, 501 F. 2d 714 -
(D.C. Cir. 1974) (ordering dlsclosure to congres ional committege

Acon51der1ng 1mpeachment)

~ - e

5/ (Contlnuea fxom p. 7.) T L e L

House of Representatives, but since edch house of" Congress

asserts the right to cite persons for &ontempt,; it is necessary .
only that the whole Senate take a pqsitlon on the Jud;clayy :
Committeets subpoena.) For this reason, it can be argued in

- €his casé that once the Committee had recommended that a

Department official be held in contempt for failing to comply

~with a subpoena, a suit to en301n,furthcr enforcenent of the

subpoena should be entertained. Despite this argument, we
believe that on bdlance such a suit would probably still not -
be entertained, even in this caSe.—~ )
6/ Rule 6(e) :@lso allows grand Jury materials to be d1sclo sed
fwhen permitted by a court at the request .of the defendant;
upon a showing that grounds may exist for .a motion to dismiss.
the 1ndlctment because of mnatters occurrlng before the grand

:l ugy. "
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» - . For several reagons, a court will lzkely be willing to. )

'declde whether.the Department nust give Rule g(e) materials

to the Judiciary Committee, especially after the Compmittee

has issuéd a subpoena. First, a violation of-Rule G(e)

"may be punished as. a contempt of court." Fed. R. Crims

P. 6(e)(2). 2an execut;ve branch official faced with a

subpoena for grand jury materials therefore must choose -

betweg¢n being held in contempt o£ Congress and taking .an

actlon that would ordinarily placde him in contempt of court.

*Thls dllenma, combined with the "unseemllnes s" of forcing

executive bxanch officials to be held in contenpt, nakes

1& partzcularly approprlate for ‘a court to act in-this case.

Moreover, courts are better suited to resolv1ng a dispute

- over disclosing grand jury materials. than they are to- dealing
with other sorts of congressional demands for information
“held by the ewecutlve branch, Buch démands generally
present, controversies that bava sone of the attributes -
of political questions. -See ‘United States V. American Tél. -
and Tel. Co., 551 F.2d 384, 391 (D.C. Cir, 1976). -Bug . N .
courtS‘routlnely decide dlspu%ec about dlscloglngwgrana -
3ury‘mater1als. Indeéed Ruile 6(e) assigns. this task to -
the courts. 7/° The gtand gury*;s supervised by the court,
so the court'v own, functioning is at stake. In particular,

" the -court has. an. interest —-.afﬁlrned by Rule 6(e) ~=~ in
having a daapute over thé disclosure of grand jury materials

= resolved in a’prlnc1pled fashion that - -protecgts the court's
own<inﬁerests and the, intgrests of the«pr;vate persons .
involved. For this yeason; it. ought rot permit the dispute R
to.'be settled by-a political struggle between Condgress and ' -
the executive. Thls, too, suggests that a court gxght be - ,

-

= canc T
e

7/ Ordlnarlly_a court would consider such a dlsyute ﬁpon .

the application of th&‘party geekrng dlsclosure. If the =
Judiciary Comriittee Fefuses to apply to the court, there.

ig no reafon, once the speech or debate clause problems e

are overcome, to doubt ‘that thé executive branchii's suit . | ) N
for :an injunction. would be -an appnoprxate vehxcle-. « :




willing to intervene at a'felativeiy eag;& stage ‘in the
dlspute.*S/

In sumnary, we belleve that, grand Jury materxals as;de,»

a court would be unlgkely to entertain a suit by the executive
branch to enjoin a congressional subpoena. Such a suit
probably could be structured in a way that would not-violate
the speech or debate. clause- but a court would ordinarily be
reluctant to intervene in a alopute between the -other two.
branches, at least before a whole house of Congress had

- endorsed the commlttee s -action by voting to hold an éxccu- -
tive branch of£1c1a1 in cohtempt. “We do believe, however, ° ’

-
-
= *

T -~

8/ If a court-dla entertain the Deparﬁment's suit. to enjoin R
¥he enforcemént of the subpoena to the extent thit.the subpoena:
Lo requlred Rule 6(e) material.,, the court m@ght‘be more-inclined . > -
o - to consider the Department's claims against other .aspects
| of the subpoena. See United Mine Workers v. Gibbs, 383 U.S. .
- 715, 724-25 (1966). ("the weighty "policies of Judicial economy
‘ and fairness to parties" justify a federal court'§ -entértaining
" state law claims .over which it otherwise,would have ro juris-
diction). But cf. Doran v. Salem Inh, Inc., 422 U.S. 922,
- 927-29 (1975) (tradxtlgnal equ1ty doctrine can justify denying
,relief to one party whilé granting it to. an. identically - o
s;tuated party). By entertaining the .¢lain based on, Rule, 6(e), - -
the *court would already<have intervened in a dispute between -~ .,
_ the other -two branches and possxhly created some "fr::.ctflonz -
p . see p. 5 supra; betwéen itself and Congress. Once the court
had done S0, Lt would create relatlvely little additional
. unpleasantness and constitutional tension if it resolved
the entire matter. In fact, by deciding some of the issues’
invdlved in the controversy the court would 1nev1tab&y have
influenced the pdlitical struggle -over” the other “issues; if =
the court then refused to consgider Ehose issues it might
‘even increase the disruption and the ftlctLQn amohg the
~ branches.. Nonetheless, we think 1tAun11kely4that a court
would entertain the Department's suit agalnst atCOmnlttee -
. subpoena, except to the extent -that the oubpoena sought R
grand Uury naterlala. s ‘

[
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that ﬁhere is a good chance a. court would entertain a suit, o .

agalnst a subpoena ta: the extent that thé subpoena sought ~ - =
. "matters occurrindg béfore [a] grand jury™ within the meaniig . -» -
" of Rule 6(er of the - Federal Rules of-Criminal Procedire: - -

N .
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- Jolin [ Harmonw ‘ .
Assistant Attotney General a
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