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MEMORANDUM FOR THE ATTORNEY GENERAL 0,,/}' /)?/ &/

Re: The Effect of the Concurrent Resolution Provision
" of § 126(b) of the Atomic Energy Act of 1954, as
armended, -on the President's Power to Authorize: the
Export of Nuclear Material and Equipment

This memorandum presénts our views on the President's
power to permlt the expont of nuclear material and equlpmant.

I > - - - -

‘No. person may export nuclear material or equipment
from the United States without a license: See, e.g., 42 U.S.C.
§§ 2077(a) (special nuclear material), 2131, 2139(b) (utlllzation
and production facilities). Undexr § 126 of the Atomic Energy
Act, as added by the Nuclear Non—Prollferation Act of 1978,
42 U.5.C. § 2155, the Huclear Regulatory Commission makes
the first decision about whether to grant a nucleéar export
license. Section 1l26(a) provides that the Commlssion may : T
not grant a license until two conditions are met. Flrst, ’
the Secretary of State must notify the Commission "that it
is the judgment of the executive branch that the proposed
export . . + will not bé inimical to thé common defense and
-security."” 42 U.S.C. § 2155(a)(l). Second, with certain
exceptions, the Commission must £ind that all appllcable
statutory standards, see, e€.d., 42 U.S. C. §§ 2156, 2157, -
have been met. 42 U,S5.C. § 2155(a)(2). ) =

If the Commission .does not issue a 11cen»e because if cannot
make this f£inding, § 126(b) requires it to "submit the license
application to the President.," 'The President then reviews the
Commiission's declsion. If he decides that wzthholding the
export "would be seriously prejudicial to the achievement of
United States non-proliferation objectivés, or would otherwise
jeopardize the common defense and security," the President
may authorize the export by executive .order. 42 U.S.C.

§ 2155(b)(2).

Sectlon 126(b) further provides, however, that hefore
the export is made the President must -submit the executive
_ order to Congress "for a period of sixty days of continuous
session (as defined in section 2159(g) of [Tltle 421)." Accord—
ing to § 126(b), the "proposed export -shall not occur 1£‘during
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- President's power, undér article I, Section 7, to réview all
- législation paSsed by Congréss. Clause 2 of that seétion

uuch sixty~day period the Congress adopts a concurrent resolution
stating in substance that it does not favor the propoged export."”
42 0.5,C. § 2155(b)(2).

- ) ' : - Ir T :

This Adnlnlstnation, prev;ouc Administrations, and this
Office have long taken the position that concurrent resolutions
of Congress can have no binding ledal effect on ‘the exectutive
branch. As you explidined in your -June 5, 1980, opinlon to.
the Secretary of -Education, statutes that pufport to authorize
Congress to. legislate Lhrough concurrent resolutions that .
are not submitted to the President for his approval or veto -
violate the presentation clauses of "article I, section 7 of -
the Constitution, angd seriously infringe the constitutionally
prescribed separation of powers.

The Framers of :our Constmt;tlon de51gned a carefully
‘balanced system of accountabilrty«based on a tripartite

* geparation of power. They invested the power to 1eglslate )

in Congress, the power. to ‘execute the laws in the executiver -
branch, and the power ‘to lnterpret the law in the courts.. -
None of these poweérs is -absolute in the hands of any one
branch. TRather, under the Constztution, the exercise of

pover by any:branch of the goveérnment is subject to. checks .
that may be exer01sed by one or both of the other two branches.

a ¥

A critigal check on the Yegislative proceos is the

provides -thdt every bill .that passes the House and the -
Senate shall, before it becomes a law, be presented to the
President for his appréval or'disapproval. At the pPhiladelphia

,Convqntion in 1787, the Framers considered and expresoly

provided for the posszbillgy that Congress, by passing "reso
lutidéns™ rather than ”blllS}“ might attenpt to evade the .
regulrement that propos ed legislation be presented té6 the

_President. It is precisely for -this reason that glause-3 e

©of article I, section 7 extends the reguirement of présentation

" to " [e}very Order., Res solution, or Vote to which ‘the Concurrence

of the Sénate and Housé of Representatives may be necessary
(except a cuest1on of Adjournment).”




Resolutions 1ike thove anthorlzed by § 126(b) v;olate
.the letter’ and spirit 6f these conastitutional provisions..

‘They purport to enable Corgress to legislate without presi- -

deptial review, peclflqally, they would allow ‘GCondress, .2
without- pr951dent1al review, to block the exexcise of the ’
authorlty qranted»the Pnealdcnt to pérmmt nu¢lear exports.

. The same conclus lon follows. from a.noge gencral congidera—
tion of the prxncxple of separation of povers Not: every , )
governmental function, of course, is invarzbly and by its - o
nature either legislative, éxecutive, or judicial. Some : '

“.éctiultles mlghL _be. perforined by any of the three branches. In -
"~ Bueh case§ it is up to Congress to allocate the. responsxbllity.~ R

Lee, @ifigy Wayman v Southard, 23 U.S. (10-Wheat.) I, 42-43; _

46 (1825). TBut pnce Congress, by p@SSlng a law, ‘has allocated- -
the respoh41b11;ty, the=aeparatlon;of poweps requires that . . .
Congress not gontrol the discharge of those functions assiqgned e
to. the execqutive or to the judiciary, except by passing

- agothér Jayy. To permit otherwise would allow the concentrat;on

of oxecutive and leagslatxve'power in the hands of oné branch,.. .

in manifest contravention of the Framersg' intent. SeeThe, = .- L

Federallst, Mo« 47, at 32A (Codke eﬂ “1961% ( R ’ -

I

. Eurﬁherq it is not possible .£o ‘éxcuse a measure Lhat vmolates
the Copstitution on the- ground tbat Congress.deemv the measure -

<“necepsary -and proper for carrying ipto Execution the {1egislat1ve4

Powers, and all other Powers vested by [the] Cons,tltutmn in °
ﬁthe Governnent of the United States,® art. I, § 8, €k. 18;»a
In Buckley v. Valeo, 424 U.S. I, 134-35 (1976Y, the »upreme
Court considered the arqument that officers of Condgress -
could, .upderx- the necessary and proper clause, be empowcred P
to- appoint commisssionexrs of the Federal Election Comnission,
notwithstanding the fact that article IX; section 2, clanse 2
of the Constitution places the appointment power in the
Pregident. fTha Court eagla;ned°

Congress could not, merely because it

- concluded that such a neasire was
”nece°sary and proper" to the discharge
of its substantive legislative authority;
pass a bill of attainder or ex post facto
law contrary ‘to the prohibitions contained -

.
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- veto poweér with the same clarity and spécificity with which - | :

P .t

s

K1t<invest in itself, or its officers,

the authoxity to appoint officers of th@ - e
©  United Stateés when the Appointments Clause’

., by ¢clear lmpllcatlon pnohibltsllt.from 601ng

- S0.

424 U, S;.at 135. - The Constltutlon cstabllshes ‘the Presldent'

" it establishes the appoxntment pover, and prohibits bills of

attainder and ex post facto. laws. Under Buckley, lt.lelOWS

that ‘the necessary and propex clause does not peymit Conqress

o evade, through measurés like the concurrent resolution-
provlsion of § 126(b), the specific provision that article I,
section 7- mahcs for  the President's role in: reviewing legisla-
tion. PFor these~reasons, we believe that a concurrent resoiution
of Congress that_is not presented to the President cannot :
constltutlaqallyinullxig a.statutorily-authorized executive’

- ‘oxder that oveérrides the. Comiission and permits-the export -
~of nuclear material. The portion of § 126(b) that purports

-to glve 1egal efféct to.such a. congurrent resolut;on is
thereﬁore, in our vxew, unconﬂtltutlonal. ] 0
IIr -~ - - -

-
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1t miqht be arguedp houever, “that if the portlon of o
§ 126(h) petmitting Congress t6 disapprove executiive orders
ig to-be disregarded, so must ‘the portion of § 126(b) authoriz;nq
the President to issué 'those orders« The arguméent would be-
that these two provisions cannot be severed. If thig argument
were correct, then the President would lack the authority to
issue orders overriding the Comais$ion. Ne believe, however,
for redsons we will explaln, £hat the concurrent revolut10n~

provision of .§ 126(b) is severable from the Pprovision givxng
'the Presxdgnt the rower to- qvequde ‘the Commisvlon. *_ .

5, »

Declarlng a provlslon enacted by Congress unconstithtional
~—- ox; in the case of the’ executxve branch, refusing to carxy
it out becguse it is unconstltutlonal == necessarlly thwarts

., ~in Section 9 offArtlcle I. No mqre'may ) ’ .




*Cowgress s dntentions to some degree. The objective of the
‘doctrine of severabjility is.to Lcep this digtortion of the

legislature's intentions t¢. a mirimum; once a portion of a
statute is dete;mlned;to be unconstitutional, thé statute
nust be reconstrutted in the vay ‘that most closely <¢onforns
to- the leglslature s-intentions. In. other words, in,dec1dinq
the extent £o which an unconstitutional provision is severable,
it is necessary to deteinmine: what sort of statutory schepe
Congress would have enacted if Congress had recognized that
the Congtitution precluded‘aomc aspect of the precise schemé
it chose: See; e.g.:; Dorchy v. Ransas, 264 U.5. 286, 290,
{19247 . e S L T - - -

* - o~
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in general, "[tlhe cardihal principle of statutory con-
struction 4is to save and not to destroy,™ even when.the statute
contains no severability elause. See Tilton v. Richardson,
403 U.S: 672, 684 (1971) (plurality oplnzon), quoting NLRE
v. Jones & Laughlin Steel Corp., 301 U 8. l, 3 (1937) .
The supreme Court has sald-’*

E3

Unleas it is evadent that the legxslature
would not have enacted those provisions
‘which areewithin itv powen, independently
- of that which 'is not,; the invalid part

- may be droppcd if what i§ left is fully
oppratlvq. ) : S

Buckley v. Valeo, 424 -U,8. 1, 108 (1976), quotinq Chanplin

- Refining Co., v, Corporatlon Commlsszon, 286 U,S. 210, 234 (1932)

A severagillty clausc -~ such as the one contained in the Atonmic

‘Bnerdy Acdt, see 42 U.S.C. § 2011 pote -~ enhances the presumption -

in favor of enforecing as fuch of the statute as one can enfgorce
without violating the Constxtutlon, see United States v.- Jachson,
390 U.S. 570, 585 n.27 (1968); Dlectric Eond & Share Co. V.

oEC} 303 u.S. 419, 434 (1938),; although it is not conclusive. l/
But these prlnc1plp§ of severablllty~do not 3ust1£y 1ﬁtroduc1ng

ESN

ES

< Lo — T

1/ A severxability clause‘“prov1des a rule .of cons truction'whicﬁ
may sonetimes aid in determihing. [legislatlve] intent. But it
is an aid merely; not an inexorable conmand. Dorchy Vs Kansas,
264 U. S. 286, 290 (1924).

£
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into a statutory "chene elements- that are alien to ‘the legis-~
lature s. intentions., See Sloan v. Lemon, 413 LU 825, 834 .
(1973). _And the Supreme ‘CQurt has saiqd that " (wlhere an - ) .
excepting provision in a statute is féund Bnconstitutional, :
courts very generally ‘hold that this does not work an enlarge=
mént of the gcope or operatlon oﬁ other provisions fith -
which that provision was -enacted and which it was intended .
to qualify, and restrain," Davis-v. Wallace, 257 U.S. 478, °

484 (1922). On the basis of this langluage one c¢ourt of

appeals refused to sever a prov1°1cn'comparab1e to- the concurrent
resolution, provision. of § 126gb) -~ a*prov131on,germ1tt1ng

one hotse of Congress to overrlde & presidential actionm -- :
‘from the authority for the pre51den;nal action. See McCorkle

v. - United. States, 559 F.24 1258, 1?61~62 (4th Cir..Y977)..

For several teasons,. howgveu, we believe that the ‘, -
concurrent resolution provision of & lZG(b)*can be severed from.
the' provision giving the President authority to.override the
Comimission. First, while a severabllity clause does not
_.automatically decidd every quesgtion of severability, the-

severability clause of theiAtomlc Eherqy Act is unusually .
broad. It ‘providess:

. If any prov131on of thls Act or the appllcatlon .-
-~ of such provision to any person or circunstances,. T '

© is hold invalid, the remainder of this Act or the . .

application of such- provision to persons ox circun= . -

stances otheér than those as to which’it is held 1n~ T .

valid, shall® not be affectea therepy. S S

42 U.5.C. § 2011 note. Some severabxlity clauses are not -
so unequivocal. For example, in Sloan ¥. Lemon, 413

U.S. 825 (1973), the uupreme Court refused to £ind severéable

an application of a provision of a4 state statute containlnq

a severablllty clause, but that clause prov;ded onlys e

£

‘If»a part of this act is ;nvalxd, all valid part°
that are severable from the 1nval;d part remain

in Gffect, ~ If & part of this act is fnvalid, in

one or more of its appllcatlons, the patrt remains in
effect in all valid applications that are. severable
from. the invalid applications.
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Id. at 833 n.lo (enphasaﬂ by the Court). A atrong ardument -
can be made, in light of thé breadth of thle Atomic Enerqgy -

Act's severab;l;ty clause’, . that if Congress. had intended the
yarious por§10n§ of § 126(%) to6 stand ot fall togethet; it -
would have said so eXp11c1tly when 1t added § 126(b) to the <
Acﬁ. ; S

7~ -In addition, Conqre s knew that both this. Pncsidgnt?

and his predecesspr beli ieved the concurrent resolution
provxs;on,wa unconstitutional. -Both Administrations specifi-
cally Lnformcd Congress of their views during the debadtes

. Teading up to the Non-Proliferation BAct. See, e.q.r S; -
Rep. No, 467, 95th :Cong:y 1st Se&s. 48, 607 (1 19777 8. Repe

No. 1193, 94th Cong., 28 Sess, 49 (1976).(State Départment =~

comments on proposed Export Reorganization: Act of 1976, a .
-predecessor of the Non-Proliferation Act). ‘See also S. Rep.
NG, 467, 95th- Conq., Ist Sess. 48, 60 (1977).  The Pregideht
raiterated this view when he signed the Non-=Proliferation
Act. 14 Weekly -Comp. of “Pres. Dog,- 500, 502 (Mar. 1D, 1978).

- Two inferences may be drawn from thls. First, Congress must -
have recogndzed that substantlal questions could be ramsed
abopt ‘the constitutionality of' the concurrent resolution :
prOVL°10n of §.126(b). Congress Dregumably bellgved that . =
provision wéds constitutional: but Congress must also have -
recoanized that the :icourts.or the *executive.branch might

B dlaaqrga. Out of puudence alone, Congress would likely have

" made some speclal provision for the various portions of § 126(5)*

_if it had not intended the usual presumption of severability, -

and the severabillty ‘clause- of the Atomlc Energy Act, to govern.A

Second, Congr@ss nust have recognxzed that unless. the
concurrent resolution provision wof § lze(b) was severable,
thg President's constitutional pasition was inconsistent with
his exercising any authdority under § 126(b). There is no
_ indication in the legislatiwe hlstory that Congress perceived
such an inconsistency. ‘There is no 1nd1cat;on, for -exanple,
that Congress intended to force the President to choose hetween.
.abgandoning a constltqtlonal position the executive branch has
held so firmly, on the one hand, and forgoing the § 126(b)
power that the Presiéent wanted to have and that Congress
clearly wanted to give him. This gtrongly suggests that
Congres saw nq conflict between the President's constltutlonal
_ position on the concurrent resolution portion of § 126(b) and
his exeréising power under the other portions of § 126(b).
1In -other words, this squests that Congress ass uméd the
concurrent regolutlon pProvision was. severable.

o - o : S F
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The specific legislative history of § 126(b) also shows - -
that Congress. intended the concurxent resolution provision to
be severable from the President's power. As We hadve. said,
in deciding the extent to which an unconstitutiodnal provision
is severable, one must ask what choice ‘Congress would have
pade if it bad-recognized that thé statutory- scheme it in_ -
fact selected was unconstitutional. 1In other words, in con-
nection with § 126, in whom would Congress have placed final
authorxty over nuclear exports: if it had recognized that the
choice it made -- the two houses of Congress., acting hy con- .
currxent resolution -- was precludea by the Constitution? Unless
the Atomic Frnergy Act is td be radically rewritten, only four )
answers-aré possible, -even theoretxcallg. Congress miqght .
have placed final authority in the .Commission; it might have
given it to. the President; it might have prohibited nuclear
-@Rports entlrely, and given no body the ‘power to license themy
ot it might have left nucleatr eqports wholly unregulated.

Thé last tw0xof these posalbxlities are pla;nly lmplaun
_sible. Nucléar exports have been requlated Since 1946, _sce
Atomic Energy Act of 1946, ch. 724, §§ 5(2)(3)(C) 7(a),
60, Stat. 760, 764, and the Nuclear Non-Proliferation Act .
reflecteq Cpngress s view that more detalled and sensitive -
tegulation was needed. - See, e. e.q., 22 U,8.C, §§ 3201-3202;
H.R. Rep. No, 587, 95th Cong., ist Sess. 1 (1977). But
Congress also .recognized that nmany nuclear exports would
have to bé permitted routinely in order to maintain ‘the .
United States!s reputation as a reliable supoller. That -
reputation is, as Congress ‘recognized, very important in < T
preventing proliferation. See, e.ger S+ Rep. No. 487, 95th
Cong., lst Sess, 40 (1977). Congress cledrly recdgnized
that uncertainty about whether an export would be permitted
would seriously damage that reputation even if the export
were finally allowed, See id. FPor those reasons, Congress
dld‘not consider, and most Ilkely would never have seriously
considexred; a general prohlbltlon on nuclear egports that
would have requxred legislation 1n cach case..

Thus the question lS whetherxr Congress would hdave qlven
£inal authorlty to the President or to the Commission, if it
had been faced with that choice:. As the concurrenb-resolutlon
provision shows, Congress was uneasy, about giving final
authority to the President. But it is clear that, in the view
~of the Congréss that enacted the Nuclear Non-Proliferation - .
Act, the President was a far better choice than the Commission.

[ . «
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Before 1974, final authority to grant or deny nuclear -
export Iicenseés was vested in the Atomic Energy Commissiodn,
Thé Energy Reorganization Act of 1974 transferred that power
to the Wuclear‘Regulatory Conn;ssion. The State Department
¢ould advise the Conmmission of the views of the rest of the”
executive bramch. See Exec. Order No. 11902, 41 Fed. Reg. 4877
(1976) When! Congress began to address the problem-of nucleaf )
prolifération, it recoqnx ed that this proc¢edure was unsatis -
factory. In particular, Congress saw that a decision whether
to_export nucléar mateérial or equipment would sometimes
require a judgment aboilit coniplex questions of foreign affairs
-~ thé sort af judgmernts: traditionally entrusted to-the '
Pres}dent, not to an dqgency like thawComm1851on. See Edlow -
Interrational Co., 7 ¥.R.C. 436, 444~45 (1978), reprinted in - .
2 Nuclear Reg. Rep. (CCH) ¢ 30,288.01 {1978) (opinlon of
Comn1531oners Bradford and ”ilxnsky). .
For'examole, permlttlng an export, ana thus naxntalnlngs
the United States’s inflyence with a recipient, might in @one ,
casés be the pest way to prevent proliferation. See, .9, -
H-R. Rep. No: 587; 95th Cong., 1lst Bess. 22 (].977'5'""z or - :
vfor foréign policy reasons the ramifications of -denying” the
LTicense” might "far ocutwéigh ‘the risks associated with the-
export." S. Rep. No: 875, 94th Cong., 2d Sess. 10 (1976).
See alsa 123 ‘Cong. Rec.. S 1065 (dazly ed. Peb.- 2, 1978)
(remarks of Sen. Glenn) Congre:s consistently recognized
that there had to be a role for these kinds of -judgments in
nuclear export licensing: A committee considering a predecessor
-of the Non-Proliferation Act commented that "it would be un-
wise for the [Comni551on} to exercige, in essence, .an absolute )
veto over transactions that the Secretafy of State deems important
for -foreign policy reasons." = S. Rep. No. 875, 94th Cong.;
24 Séss. 18 (1976). 2/ Anotherx ‘committee reporting a bill

2/ That comnittee ]LStlfleﬁ congressional oversight of the
President's dqcxszon by saying that "the perils of prollferaxlon
are severe cnough that the Committee thinks it equally unwise

to give the finalj; unilaterai decision over nuclear exports

to the State Department.” 5. Rep. No, 875, 94th Cong., 24

Sess. 18 (1976)., See p. 12 infra. But the committee

clearly recognized that complex foreign policy questions

are inevitably znvolved in decisions about licensing :
nuclear exports; it thought only that Congress should be

able to reverse the Presxdent's decisions oh those questions. -

e,
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that’ becamcathe Non—?rollferatlon Aqt said’that the blll St
‘"seeks to maximize the: executive brancht's flex}bllxty in

- seeking. agiéeement with all nations on antiproliferation
qoals% " H.R. Rep. No. 587, 95th Cong., lsnggss. 1 (1&77)
“The 1 cn—ProlLﬁeratlon Act. It eTf, -in adding scctions 127 and

128 to the Atomic Enerqy Act, providés several relatively

" specific c¢riteria that the COﬂﬂlSaLQﬁ nust apply in degiding

whether to grant an export license. See 42 U.8:C. §§ 2156,
2157. Rut as we have previously adv;sed, thése critéria

do not bind the President. His decisidén is govérned only
by.the criteria established in § 125(b), he need decdide .

only the broad foreign pollcy duestions of whether "wmthholdinq
the proposed export would be seriously ?rejudncial to the
-achievement of United States non-proliferation objectives,

or would gtherwise geopard;ze the common defense and security."
42 U.S.C, § 2155(b)(2). 3/ The Supueme Court has said that ‘
such juégnents:abcut foreign affairs, which "are delicate,

’ conplex, and involve larde elements of. prophecy," see, Chlcaqo &

SOuthern Alr Lines, Inc. w. Waterman.Steamship Corp.,‘333 .-
U.5, 103, 111 (1948), arae best suited to the President, .

ip@rhaps actlng in conjunction with Cofigress. Sée ig. It-is. .

nmost unlikely that Congresg would have'reﬁused to qgivé thenm -
to-the President, arnd given them ingtead to. the Commission,
lf it had been faced with that ch01ce. 4/ .

ES N
- . s

3/ Seg, e.g.¢ S, Rep. NO. 467, ssth Cong., 1st Sess. I12 -

N

77y (statement,of Chajrman Hendrxe of the Nuclear Regulatory«’

Commisgsion). | . -

4/ McCorkle v. United States, 559 E Zd 1258, 1261-62 (4th Cixr.
1977, see p. 6 supra, provides a useful contrast. There,
the question was whethér Congress would have vested authority

- in the President ox retainéd it in itselﬁ, and the function

involved —- seétting federal salaries. -~ was one traditionally
controlled by Congress. See generally id. dt, 1262 & n.9-.
Therefore a much stronger argument. could be made in that .
casé that Congress, had it recognized that it ‘could rot -
constitutlonally enact the provision allowing one house to -

-override the F:esident, would not have delegated authority
" to the President at all. ‘ .

&
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.. vested in the ?re51dent, so it would be most unusual and in-
approprlate to vest it in an independent agency like the
Commission. The Constitution may even prohibit" Congress*from
giving final.authority over a fore;gn policy decision to an .
independent agency; thé Supreme Court has said that "the ) .

-- President alone has the power to opeakapr Llsten as a representa-’
tive of the nation . . . .- As Marshall, said in his great argu-

) ment . . , 'The President is theé sole vrgan of the nation in -~ °

.-~ - . its external relations, 'and its sole répresentative with foreign

- - nations."™ United States v. Curtiss-Wright Export Corp., 299 .
, - U.s. 304, 319 (1936). See also Chicago & southern Alr L1neg,i;;:,.

S Ihc. v, Waterman Steanship Gorp«, .333 U.S. 103, 109-110 - (1948).,

- But whatever ‘the’ constitutional .limits on 1ndependent agencies'
role in forezgn affaxrs, Congress has consisténtly denied
lndeﬁendent agencies final authority over decisions. 1nvolv1ng
sensitive ang complex questlons -of foreign policy. For. . ,
example, -foreign air- carrlers‘must apply to the C1v11 Aeronaut;cs -

s Board, an independent agency, for a license to operate in the . | -

‘to the President, who makes the final decision " upon: the bPasis _. -
of foreign relations or natlonal defense considerations which- ;
. are thhxn the President's jurisdiction, but not upon the -basis
i - of economic . . . considerations.” See 49 U.S.C. -§§ 1372, 146l;
Chicago & Southern Air Llnes, Inc. V. Waterrian Steamship Corp.,
© 333 U.5. 103, 109-10 L;948) Similarly., the International
Trade Commission may investigate unfair Amport practices by
foreign nations and may recommend rellef against such practices;:
but Congress carefully‘pre erved for' the President the authorlty
to override thée ‘Commission "for policy reasons.' See 19 _
_U.8.C. § 1337. The Senate committee thatvdrafted the provi- -
; sion giving this authority to the President explalned it by. °
e - saying that "the granting of relief against imports could have
a very direct and substantial impact on United States foreiqn
. Telations, econonic -and political.™ 'S. Repy 1298, 93rd- ’
. - Cong.., 24 Sess. 199 (1974). Other statutes have & sim;lan
- structure; Congress has consistently given the President
£1naL authority to overrule independent regulatory agencies -
on.issues involving foreign affairs. See, e.g., 47 U.S.C.
-§ 721 (Federal Trade Commission authorTE§ under Cémmunications
Satelllte Act of 1962). We know of nd statute giving an . -
41ndependent agency final authority ove? sensxtlve forelgn
afﬁa;rs issues. » : . - -

-~
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Just -as authority to make these gudgmento is customanlly -

United States; but the- Board's.deciklon is only.a "recommendation® .

»
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cL [W]e put the respon81b11rty in Congress ’ - s

*

There is no reason to beligve that Congxess reversed this.

approach in the Nuclear Non-Proliferation Act of 1978. Undoubtedly,

as we have said, Congress was somewhat uneasy about giving

‘the. Presdident final authorlty over nuclear exports. The ‘
concurrent respolution pravision of § 126(b) itself reflects o
this uneasiness, and there arg scattered suggestions in, the
-legislative historxy that the ultimate decision had to Iie - (
‘with Congress bpecause the Gommls ion ahd the President were =
equally unacceptable. Sec, e.g. 5. Rep. No. 875; 94th Cong.,
24 Sess. 18 (1976) (quoted at p P. 9 note 2 supra); ~124 Cong.
Rec. S 1067 (daily ed.. February 2, 1978) (remarks of Sen.
Percy) But the: 1nappropriateness of vesting £inal. authority -
in"the. Commission is -a fat stronger. theme *throughout the. - . .
leglslateve history of the Non-Prollferatlon Act. .

Predecessors 6f the bill that became the Non-Proliferation
Act -almost uniformly took away from the Commission flnal authotity
to deny a huclear export license. See, e.g., H. R. Rep. 1613, -
94th. Cong., 2d Sess. 10 (1976) (proposed § 126 in proposed Nuglear
Bxp1051ve Prollferatlon Control Act of 1976). _Members of Congress

~ disagreed about vhéther Congresa should be able to oversee . this o

presidential authority, and if so what- form the overs;qht -
shoulad: take. Seer e.g., S. Rep, I\oq 1336, 94th Cong., 24 . .
Sess. 45 (1976). But there was little d;spute, fxrot, that =
.final authority should-be taken from the ComriiSsion; and - - -
second, that the President should have a greateér role in _ = 7

-

exercising that authority. Seer X5 Nuclear Nonwprorlferatlon .

Policy Act of 1977: Hearings on §. 697 and S. 1432 betore
the Subcomm. on knergy Research and Development~of the. Senate |
‘Comni*on“Enerqy and Natural Resources, 95th -Cong., lst Sess.

165-66 (1977) As_ Senator Glienn, one -of those _principally . "~
respon91b1e for the Non—Proliferatlon Act» said, ‘ -

[W)e are aamlttlng that M¥RC [the Commission]
probably could hot be¢ set up té. perform i -
a nini-=State. DepartmentAfunctlon P e s s - .
where it should be in foreign policy matters™ - -7-
of- major imQOrt. Either we should 46 that, o
or we should withdraw that mission from e
o NRC, one wWay or the other . . - : Some- ‘ N

- future Chairman .of~the “Nucleadr Regulatory

Commission might . . .. upset forelgn pollcy. -

Ye do not want to glve hxm that- kind -of power.;

~ - -

» * - - -1?-0 ' s~
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sych- expertxse.i . -

Export Redrganization Act of 1976: Hearlngs on S. 1439 before
the -Senate .Comm.  on Government 0perat10ns,,94th Cong., 24 Lt
$ess. 574-75, 652 (1916). 4Ihis again suggests that Congreau,’
if faced with a choice hetwéen _vesting final authority in :
the Commission and vesting it in the Presxdent, woluld have
chosen ‘the Presiderit.,

- The Conmnission’s final authorxty over export licenging
was, indeed, always something -of an incongru;ty.
of the Energy‘Reorganlzatlon Act of 1974, 42 U.S.C. § 5841(£),-
gave the Commission jurisdiction ovér exporxt licenses by -
sipply- transferring to it ®all the licensing and related
regulatory functions of the Atomic Fnergy Comnission.® But
other licenses. issued by the Commission involve patters of
domestic safety and security, such as the operation of reactots

.and shipment of materials within the United States. . See,

e.9., 42 U,5.C, §§ 2073(b), 2092, 2133, 2137; The drafters
of the- Bnergy- Reorganlzation Act focused almost entirely

“on the regulation of the domestic muclear industry and its

health and safety risks they apparently paid- little attention

to the Comn1881on 8 gole in- licénsing nuclear exports. See,

S Ren. Po. 980, 93rd Cong., 24 Sess. 2, 19, 21“(1974) ‘More-
over, few if any -0f the Commission's otler functiéns involve
foreiqn. affairs. As we said, Congress has consistently .
denied final author;ty over sensitive foreign affairs decisions
even to lndependent‘agencies that have dome.expertise in forexgn
policy. There is no reagon to believe that the‘Commlssion has

Finally, at the tzne Congress was considering the Non-
Proliferation Act, the Comnis$ion itself unanimously took the
position- that it should not have final authority over export-
licenses. The Commissiont®s chairman testified, about the . .
prov151on permitting tbe President to. override ﬁhe Comnission:.

B . The Conmission support uch a provisdion. ” -
We’ought frankly to recognize that decisions T -
in mattérs resting heavily on foreign policy
and international security considerations "
legitimately call for a Presidential
perspective and vdice. ‘ N

Section 201(£)

E3




. i . If the decisivye consideération is a politmcal
- o one-<as it may well be wvheré foreign relations
. and national security factors arce prasent--
. - the President should be empowered to implement
~ his judgnent. The administration bill's .
) - - . ‘provisions for this necessary- Presidential roleé .
: also preserves [sic] .the independent role ﬁcr*the o
Commission. It requites. any Presidential - ‘
determination of this nature be based on a
strict standard relatlng to overriding national .
- security interests. The President must .Also act.
* ~  _publicly, and.only after the Comnzsvlon has, xssued
R & <=3 declsion. ‘ . L e

” - s -
- - % ‘ -+

In our view; this approach~adds a deszrable :
and soundly structured dlmensxon to the nuclear
export process. .- -

A Nuclear Nonproliﬁeration and_ékporbfC6nttols:’Hearings'on
- S. 897 and S. 1432 before the Subcomm: on Arms Control, Oceans,

- - ;.0 and International Environment -of the Senate- Comm. on Foreign

W

Relations,” 95th Cong.,. Ist Sess. 45 (1977). There is no indica-
- taon that Congresq disagreed with Comn1351on 8 estimate .of 1ts
. - ‘own- compntence in forelqn affairs.

. © - For all these reasons, we belleve that if Congress had
‘been fOrced to choose between giving- final authorlty to deny
- export licenses to the Commission and giving it to' the Presi-
- - 7 dent; Cgngress would have given that authority to the President,

e there&ore believe that the mogt sound reconstruction of -

. \ ©§ 126 wbuld sever the concurrent resolution,prOVLSicn, which.

<" we believe- ig unconstitutxonal but leave intact the Pre51&ent's i

. authority to overrule the Comnlosion.
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S e - ‘g;~aJohn M. Harmon
) . . : --Assistant Attorney General
i . " - .  Office of Legal Counsel.




