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MEMORANDUM FOR THE ATTORNEY 'GEUERAL p

Re: The Effect of the Concurrent Resolution Provision
of S 126(b) of the Atomic Energy Act of 1954, as
amended, on the President's .Power to Authorize the
Export of Nuclear Material and Equipment

This memorandum presents our views on the President's
power to permit the export of nuclear material and equipment.

I

No person may export .nuclear' naterial or equipment
from the United States without a license. See, e.g., 42 U.S.C.
SS 2077(a) (special nuclear material), 2131, 2139(b) (utilization
and production facilities). Under § 126 9f the Atomic Energy
Act, as added by the Nuclear Non-proliferation Act of 1978,
42 U.S.C. S 2155, the Nuclear ,Regulatory Commission makes
the first decision about whether to grant a nuclear export
license. Section 126(a) provides that the Commission may
not grant a license until two conditions are met. First,
the Secretary of State must notify the Commission "that it
is the judgment of the executive branch that the proposed
export . . .will not be inimical to the common defense and
-security." -42 U.S.C. S 2155(a)(1h. Second, with certain
exceptions, the Commission must find that all applicable
statutory standardsr see, e.g., 42 U.S.C. SS 21.56, 2157,
have been met. 42 U,S.C. S 2155(a)(2').

If the Commission- does not issue a license because it cannot
make this finding, S 126(b) requires it to "submit the license
application to the President." The President then reviews the
Commission's decision. If he decides that withholding the
export "would be seriously prejudicial to the achievement of
United States non-proliferation objectives, or would otherwise
jeopardize the common defense and security,," the President
may authorize the export by executive ,order. 42 U.S.C.

2155(b)(2).

Section 126(b) further provides, however, that before
the export is made the President must -submit the executive
order to Congress "for a period of sixty days of continuous
session (as defined in section 2159(g): of [Title 42])." Accprd-
ing to 5 126(b), the "proposed export-shall not occur -if during
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,such sixty-day period the Congress adopts a concurrent resolution
s.tat-ing in substance that it does -pot favor thq proposed export."
42.U.S.C. § 2155(b)-(2).

This Administration, previous Administrations, and this
Office have long taken the position that concurrent resolutions,
of Congress can have no bindindg legal effect on the executive
fbaanh. As you explained in your-June 5, 1980 r opinion, to,
the .Secretary of -Education, statutes that purport to authorize
Congress to. legisl&at through coneurret resolutions that
are not submtted -to the PreSident for his ,approval or veto
violate the 'presentation- clauses of article I, section 7 of -
the Constitution, and seriously infringe the constitutionally
prescribed separation of powers.

The Framers of :our Constitiion designed a carefully
balanced system of accountability-based oh a tripartite

*separation of power. They invested the power to legislate
in. Congress, the power- to 'execute the laws in the executive'
branch, and the power to interpret the law in the codrts.
None of these-powers is absolute in the hands, of 'any one
branch. Ra4ier, -under the Constitution, the exercise of
power by any branch of the government is subje'ct to checks
that may be exercised by one or both of the other two branches.

A critical check oh the legislative process is the
President's power, under article I, section 7, to review all
legislation'pabsed .by Congress. Clause 2 of that section
provides that every bill that passes the House and the-
Senate shall, before it becomes a, l'awr be presented to the'
President fbr his approvaor disapproval. At the Philadelphia
Convention in 1787, the Framers, considered and exprepsly
provided for the possibility that Congres,, by passing "reso-
lutions" rather than "bills," 'ight. atterptb to gade the
requiregent that proposed legislation be p'resented tb the
President.. It is precisely for this reason that clause- 3
*qf article I, sect-ion 7 extends the requirement of presentation
to "Ie] ery .Order., Resolution, or Vote to which the Concurrence
of the Senate* and House of Representatives nay be necessary
(except a-question of Adjgurnment)."
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nesolutions like those authorized by S 126(b) violate
the letter-'anhcd spiit bf these ponstitutional provisions.
Th6y -purport to enabl . Congress to legislate without proei-
debttial reSview, Speciie .lly, hey would. alr 'tonreps
without'pres'identidal eview, to lock the exercise of the
authority qranted-the- President to pdrmit nuclear export-.

The same cnclusion follows from a nore general consider~-
tion of the principle of separation of powers. Not every
goQvrnental function, of course,, is invaribly and. by its
nature either le~islatie, executivoe or j,udicial. Somrn
A cttivitie ight-beo porfot npd by any of th three branches. In

udch' casOe' it is .up to Congiess to allocate the responsbi'ty.
See, e.j O Waymah v., Southardj, 23 U.S. (10-Wheat.) 1, 4-43'r
S46 C185. u-nt ntce Congress, by p ssing a law, has allocated
tle 'respohsibility, th oseparat'ion of powes requires that
CQlngr.es hot Abntrol the discharge of those functions assigned
tQO the exequtive or to the judiciary, .except by passinq
another laty. To. permit btherwis'e Ifould allow the concentration
of exqequtiye and legislative power in the hands of ore branch -
j n.mani:est contravention, of thd Ergamers' iitent, Se 'The .
Federalist, No. 47, kt 324 (Cooke di 1961).

ITurther,, it is not possible ,to :excuse a nteasutr that vioatees
the Constitution on tje C~ound 't^£ t Congress deems the mea'sure
'necespary .and proper for carrying i~to Execution the .([egislative]
powers, nd all'other owrs vested by [thqj Coniktitution in
the-GoVernient of the United States, ' art. X S a, :e;. 18 -
In: Buckley v. Valof 424 U.S., -1,134-35 (:976(', the upr.,me
Court considaeed trie arquient that officers of Congress -
coud, -naer the necersary and proper clausey be empovered'
to appoint coimmisssiones 'of the Federal Election Commission,
notwithstanding 'the fact that article XI- section 2, claus.e 2
of the Constitutio places the apnointment power in the
Preqident. ThQ Court explained

Congress could nbt,. merely because it
Sconcluded that such. a measure was
"necessary and proper" to the discharge
of its substantive 1,gislative authority, /
pass a bill of attainder or ex post facto
law cQntrary to the 'p'rohibitions contined -,a c- rar



, in Section 0 of Arti le I. No m ae ay
it invest iD itslf, or its officers,
the authorty to appoint officers of the
United States when the Appointments Ciafse
by clear imPlicatin prohibits it from doing
so.

424 U.S'. At 135. The Constitution establiahes the Pres.ident's-,
veto power with the same clarity and sp6cif icity -lith which -
it establishes the appoirtmeht--power and pfohibit bills Qf
attainder and ex post facto laws-.: dner Duckley,: itfollows
that the necessary -and proper cl4Use does-not, permit Cqngress
,o evade, -through i as res -fke the concurrent tesoution-
:provision of 5 126(b)h the specific provision that article 1,
sectio T makes for- the President's tole ih reviewing legisla-
tion. For these- easo s, we believe that a concurrent resouti9o
Sof Congress that.is' not presdeted to the President -cannot
constitutioally nullify a statutorilyauthotii~d executive
order that overrides the -Commission and iermtsthe export
of nuclear material. The portion of 126(b) that purports
to give lecal effect to.s.uch a. conurent resolution is
theref6ore, ii- our view,, unonatitution al.'

III

3tt miaht-be argued,, however, that if the portion. of
S- 126(b) permittihg Congresp -t6 disapprove executive orders
ip toxbe'disregarded, so must the p6rti6n 9f t 1.26(ah) author 'ng
the President to issu. those orderi The. aro ument would be
that these two provisions cannot be severed. If this arqument
were correct, then the Presitdent would lack the authority to
ipsue rder$a ovrridihg the Comisinion. le believe, however,-
for .reasons we will -explai, :that the concurrent resolutioh
provi'sion of 12Q(b) is severablte from the i roy-ision giing
t- e aresidknt the power to- Oveide tChe Commission.

Declaring a provision enacted by Congress unconstitutionl
-- or, in the case of the executive branch, refusing to carry
it out beduse it is uncnstitutid6al -- necessarily thwarts
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Congress's intentions to Home degree. The objective of the
doctrine of severablity is to keep this distortion of the
legislature's intentions tQ. a minimum; once a portion of a
statute iS .determined to be unconstitutionoa,, the statute
rast be reconstruted in the way -that .ost closely :conforms
to the legislature's-intentions. In.9ther words, i .deciding
the extent to which an unconstitutional provisiof is severable,
it is necessary to determine what tsort of statutory scheme
Congress would have enacted if Congress bad recognized that
the Constitution precluded' some aspedt of the precise scheme
it chose. See, .e.g., borchy v., Kansasy 264 'U.S. '286, 290.
(1924).

In geeeial, " [tjhe cardinaa principle of statutory con-
struction is to. save and not to destroy," even. when the statute
contains no seve.tability clause See Tilton v. Richardsoh,
403. U.S. 672, 684 (1971) (pluralityj7ppinion), quoting NLRB
v. Jones & Laughlin Steel Corp., 301 U.S, I, 30-(-97).
The Suprene Court has said:

Unles.s it is evident that'the legislatur-c
would not have enactedthose provisions
which are within its power, independently
of that which 'is not, the invalid part

- may be droppedl i- what is left is fully
bperativ .

Buckley" v. Valo, 424' -U.S. 1, 198 -19.76), quoting Champlin
efiniq Co, v. Cboporation Comiission, 286,3. 210,23 (1932)

A sever iy claupe -- such as heone conta-ind in the Aipaic
Energy Adt, see 42 U>S.C. § 2011 no.te -- enhances the presumption
in favor of einiocing as lmuch of the statute as one can enf6rce
without violating the Constitution, see United States v. Jackson,
390 U.S. 570, 585 n.27 (1968); Dlectri-6 Bond .& Share Co. v..
SEC, 303 U.S. '41, 434 (3938) al-thou-h -it is not conclu-ive. i/
But these 'principles of severability do no.t justify iitroducing

1/ A severability clause "provides a fule o.f construction which
Say sometimes aid in determiiing. [Jegislative-1 intent. But it
is an aid merely; not an inexorable ocorimand. " orchy v Kansas,
24 U.S. 286, 290 (19241.
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into a, statutory scheme elements that'are alien to the legis-
- lature's intentions. See Sloan v. Lemon-, 413 -U'.. 8Z5, 834

C(1973). -And the Supremeourt has said that " [w]here 9n
excepting provision jtf a statute is f6und ,Jhconstitutionzl,
courts very gbeherally hold that this do.es not work an enlargeI-
ment of -the scope or operation of other provisions 9Fith
which that provision was enacted and which it was intended
to. qualify, and restrain." Davis-v. Wallace, 257 O.S. 478,
48'4 (1922). On the basis,of Ethis anguage one court of
appeals refu'sed to sever a provision' comparable to the concurrent
resolution prpvision of § l-26b) - .a1 provision ermiitting
one h'dtse of Congress to override, a presidentfial act-io --
from the authority for the prepidentiaL action. See ?McCor3:ie
v. United Btates, 559 F,.2 1258, 1261-62 (4th Cir.-,1977).

For several- reasons, however, we believe that the
concurrent resolution provision of § 126(b) -can be severed' fromt
the- provision giving the Presidht authority to ,verride the
Commission. First, while- a severability clause does not
autopatically decid devery question of severability , the
severability clause og the A.tomic tnergy Act is unusually
broad., It. prqovides:

,If any'provision of this Act or the applcation
of such provision to any person or .circumstances,-
is held invalid, the remainder gf this Act or the
application of such provision to persons or circum--
stances other than those as to whichoit is held in-
-alid, shall not be affecte thereby.

42 U.S.C. . 2011 'note., Some severability claduses are not
so unoquivocal. For exampler in Sloan v. Lemon, 413
U.S. 825 (1973), the Supreme Court refused to find severable
an application of a provision of a state statute containing
a severability clause, but that clause povided only:

I'f a part of this act is ihvalid, all valid parts
that are severable from the invalid part remain
In effect. I-f a part -of this act is. invalidf in
one or more of its applications, the part remains in
effect in all valid applications that are severable
from. the invalid applicatiops.
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1d. at 8133 n.10 (enphasis by the Court). A strong argument
can be made., in light of the breadth of the Atomic Energy
Act's severability claus_, that if Congress had intended the
various portxion4 of § 126(b}) to stand 0o fall 'oogqethetr it
would have said' so explicitly when it added ' 126(b) -to the r

IIn addition, Conqress knew that both this President."
and his predecessor beliAved the concurrent resolution
provision was unconstitutional. iBoth Administrations speci-fi-
Sca lly inforicd Cpngress of thqei views during tbe debates
llading up tbo he 6n-Proliferation Act. See, eg. S.
Rep. 'o 467, 95th~Cong 1 istSeas. 40, 60 1977. S. Rep.
No. 1193., 94th GCn§., 2d.Sess. 49, (J1976;) (State pepartrient '"
tomments on proposed. Export Reorganization~ Act of 1976, a

- redecessor of the Non-Proliferation Act). ;Seo also S. Rep..
No. 46.7, 95th -Cohg., 1st Sess. 48, 60 (1977). The Presideht
reiterated this view when he signed the Non-ro6lei feation
Act.. 14 Weekly-CQmp. of Pres., Dop- 500, 502 (Mar. '0, 197M).

- Two inferences nay be drawn- from this. First, Congress must
,have recogrized that subtantia-1 questions could' be raised
aboUt -the constitutionality of the concurrent resgut-ion
S provision of §,126(b). Congress presumably beligved that -
provisi6n was constitutional but Congress must also have
recoqnized that the :cqurts or the 4executive branch might

Sdisagre. Out of ptudence lone, -Congress would likely haVe
mae some special provizion for the .various portions of 9 126'(b)
if -it had not intended the usual presumptlon of severability,
and the severability'claus- of ,the Atomic Energy Act, to govern.,

Second., Congres. must, havq recognized that Unliess the
concurrent resolution provision *of § 12.(b) was severable,
ther President's cohstiutiqnal .position was inconpsistent with
his exercising any authority under- 126(b). There is. no
indication, in the legislative history -that Congress perceived
such .an inconsistency. There is no indication, ftob example,
that Congress intended to force the Presiden to choose between-
abandoning a constitutional p6sition the executive brapch has
iheld so firmly, on the on'e hand, and forgoing the- 9 126(b)
power that the President wanted to have and that Congress
clearly wanted to give him- This strongly suggests that
Congress sgaw no conflict between the President's constitutional

- position oO the concurrent resolution portion of 6 126(b) and
his exercising power under the other portions of § 126(b).

hIn other words, this suqgqets that Congress assumdd the
concurrent resolution provision was severable.
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The specific legislative history of 126(b) also shows
that Congress-intended the concurrent resolution provision tq
be severable fronm the President's power- As we have said,
in decidinq the extent to which an unconstitutiboal prbvision
is severable, one must ask what choice 'Congrebs would have
made f it had-recognized that the statutory- scheme it in
fact selected was unconstitutional. In other words, in con-
nection with § 126, in whom, ould- Congress have placed final
authority over nuclear exports: if it had recognized that the
choice it made - the two .house' of Congress,; acting by con-
current resolution -- was precluded by the- Constitufion? Unless
the At6mic Energy Act is t6 be radically rewritten, only four
answerstare possible, even theoretically. Congress might
have placed final authority in the .Commission;; it might have
giverr it to the president, it. might have prohibited nuclear
exports entirely, and given no body the power to license them,
or it might have left nuclear exports wholly unregulated.

The last tw& of these possibilities Are plainly .implau-
sible. Nuclear exports have. been regulated s.ince 1946, see
Atomic Energy Agt of 194.6, ch. '7 14, 5(ka)(3)(C)1,; 7(a),
60 Stat. 7.60, 764:, and the Nuclear Non-Prpliferation Act
reflected Cpqgress's view that more detailed and sensitive
regulation was needed. See, e.g.-, 22 u.S.C. §. 3201-3202 4
t.R. Rep. No, 587, 95th Cong, Ist Sess. 1 (19.77). But
Congress aso recognized that many nuc,ear exports would
have to be permitted rbutinely in order to maintain the
United $tatess -reputation as a reliable supplier. That
reputatin is, as Congress 'recognized, very important in
preventing proliferation. See, e.g. y S.; Rep. No. 4.67, 95th
Cong., lst Sess, 40 (1977). Cohgress clearly .recognized
that .uncertainty about whether an export would be permitted
would seriously damage that reputation even if the export
were finally allowed, See id. For those reasons, Congress
did nwot 'coisider, and mos'e Tkely would never have seriously
considered, -a general prohibition pn.,nuclear epo6rts that
would have reegired legislation in each case.

Thus the question is whether Congress would hve given
final authority to the President or to the Commiss'ion, if it
had. been faced with that choice; As the concurrent resolution
provision shows, Congress was uneasy about giving final
authority to, the President. But it is clear that, in the view

-of the. Congress that enacted the Nuclear Non-Proliferation
Act, the President was a far better choice than the Commission.
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Before 1974, final authority to grant or deny -nuclear
export licenses was vested in the Atomic Energy Commissi6n.
Thd Energy Reorganizatioh Act, of 1974 transferred that power
to the Nuclear Regula.tbry Commission:-. The Sfate Department
€ould advise the Commission of the views of the rest, of the'
executive brarch. See Exec. Order No.. 13902 41 Fed. Reg. 4877
(1976). When: Congress .began to address the problemxof huclear
proliferation, it recognzed that this procedure was unsatis-
factory. In particular, Congress saw that a decision whether
toexport nuclear material .or equipment would sometimes
require a judgment about complex qpuestions of foreign affairs
-- the sort of judgments traditionally entrusted to -the
President, n6dt t an agency like th,-Commissiorin See Edipw
Intetrational Co., 7 i.R.C. 436, 444-45 (1978) r reprtnted in -
2 Nuclear Reg. -Rep, (CCH.) ' 30,288.01 ('1978) (opinion of
Commissioners Bradford and Gilinsky).

For example, permitting an export, and thus maintaining,
the United States's influence with a recipient, might in somen
cases be the best way 'to prevent proli-ferati6n. See, e.g.,
H-.'R. Rep. No0- 587, 95th Cong., 1st Sess, 22 .(197,7T -Or
"for foreign policy r easons the raiifictions of ,denyring the
license" might "far qutweigh %he risks associated with tWhe
export." S. Rep.. No. 875, 94th Cong.,, 2d Sess. 10 (1976).
See also 123 Conq. Rec. S 1065 (daily ed. Peb. 2, 1978)
(remarka of Sen. Grenn). Congress consistently recognized
that there had to be a role for these kinds of judgments n,

,nuclear export licensing. A committee considering a predecessor
of the Non-Prdliferation Act commenhied that "iit would be un-
wise for the [(,ojmission] to exercise, in essence, an absolute
veto over transactions that the Secretary of State deems impoitant
foi foreign policy reasons." S. Rep. No.. 875, 94th Cong.p
Zd Sess. 18 (197,6) 2/ Another committee reporting a bill

.2/ That corgrattde justified congressional dversight of the
President's dcision, by saying that "the periTs of proliferation
are severe enough that the Cormnittee -thinks it equally unwise
to give the finali unilateral decision over nuclear exports
to the State Department." S. Rep. No, 875, 94th Cong.,, 2d
Sess. 18 (1976). See p. 12 infra. But the committee
clearly recognized t-at complex foreign policy quesippns
are inevitably involved in decisions about licehsing
nuclear exports; it thought only that Congress should be
able to reverse the President's decisions oh thos.e questions. -

-9-



that becarme the Non-Proliferation Aqt said that the bi:1
"seeks to aximize thee ec~u~tie branch's flexbility in
seekin~ ageement with all nations on antiproliferation
goals . Ii L.R. Rep.. No. 507, 95th Cong., st Sss. 7 (19771).
The -Non-Proljfeation Act itself, -i~an addinq Sections 127 and
128 t the Atomic Energy Act, provides several relatively
specific criteria that the Cormissipgn, must .apply in deciding
whether to grant an export license. -See 42 U.S,q, §§S 156,
2157. Put as we have prevyiously advised, these criteria
do 'not bind the President. His decision id govtrnied only
bythe, criteria establisheq -in. 125(b); he need decid -
only ,the broad' foreign policy questsons 'of whether "94ithhok-di.ngq
the proposed export would be seriously prejudicial to the
-achieement of United States nqn-pro-iferation objectives,
or W0ou.d Qtherwise jeopatd4ze the common defense and security"
42 U.S.C, S 2155(b)( ):. 3/ The Supreme Court has said that
such judgments jabo.qt foreign affairs, 'which "are delicate,
compplex., and involve large eIpements of prophecy," see, chicago &
Southern Air Lines, Inic. ':. Waterman 'Steamship orp., 333
i.I.. 103, /ll(19-48TT ),' are best suited t .the President
-perhaps acting in conjunctopn -with CongresS. See id-. I -is,
most unlikoly that Congress would have refused to qiv them
to-the President, aid qiven them ingtead to the -Commission,

f it had been faced with *that choice. A4/

3/ See, e.g.( S. Rep:. No, 467,-95th Cong., Ist Sess. 112 -

T1977)- (statement of .Chairman tendr, of the Nuclear Regulatory
Commission).

4 McCorkle v. United States,- 55, F.2d 1258, 1261-62 (4th Cir.-
1977), see p. 6 supr provides a -useful contrast. There,
the question was whether Congress would have vested authority
in the President or retained it in itselfy and the function
itivolved - setting federal salaries.-- was one traditionally
controlled by Congress. See generally id'. .t 1262 a-. n.9..
Therefore a much stronger .argument could -be made in that
,case that -Congress, had it, recognized that it could not
constitutionally enact the provisiop alowing one house to
override ihe President, would not have delegate'd authority
to the President at all.

-10- -
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Just as authority to make these judgments is customarily
:vested in the 'resident, So i t yopld be most unusual and in-
appropriate to vest it In an independent agency like the
Commission. The Constitution may even prohibit Congress from
giving final authority over a. foreignpolicy decision to an
independent agenqy; thd Supreme Court has said that ".the
President alone has the power to speak ,or listen as a representa-
tive of the nation . . . As Marshal said in kAs great argu-
ment. . . 'The President-is th s rgan the nation in
its external relations, 'and* its sole representative with foreign
nations.."" United States v. Curtiss-Wright Export Corp., 299;
U'.S. 3.04, 319 ('-36). See also Chicago & Southern Air'Lines, §
Inc. :v. Waterman Steamship Corp., 333 U.S. 103, 109-110- (948). .
But whatever the- constitutional limits on independent agencies'
r6le n- foreign affairs, Congress has consistently denied
independent agencies final authority over decisions. involving-
sensitive an .complex questions -of for'eign policy.- For
example, foreign air-carriers ust apply to the Civil Aeronautics -
Soard,. an independent agency, for a-license to operate in the ,
United States; but the Board.' .-deci'sioh J. only .a rrecommendation"
to the President, who makes .the final decision "upon; the basis
of foreign relations or national 'defense considerations whi'ch -
are within the President's jurisdiction, but not upon the basis
of economic . . . considerations,." See 49 U.S.C.. §S 1372, 1461;
Chicago . Southern Air Lines, Inc. v.-7aterman Steamship Corp.,
333 U.S.- 103, 109-10 (,1948). Similarly, the International
Trade Commission may investigate unfair import practices by
foreign- nations and may recommend relief against such practices;-
-put Congress carefully preserved for, the President the authdrity
to override the Commission "for policy reasons,~ See 9 -
U.S.C. § 1337. The Senate committee that drafted -he provi-
sion giving this authority to the President explained it by
saying that "the granting of relief against imports could have
a very direct and substantial impact on United States foreign
relations-, economic -and. political." 'S. Rep. 1298, 93r1d.
Cong.,, 2d Sess. 199 ,('1974). .Other "statutes have a s.imilar.
structure; Congress has consistently given the _President
final authority to overrule independent regulatory agelncies
on-issues involving foreign affairs. See, e.g., 47 U.S.C.
§ 721 (Federal Trade Commission authorTVy under Communications
Satellite Act of 1962). Me, know of no statute giving an
independent agency final ,authority oyer sensitiye foreign
affairs issues.

- l-



There is no, reason to believe that Congress reversed this:
approach in the Nuclear Non-Proliferation Act of 178, *Undoubtedly,
as we have said, Congress was somewhat uneasy about givihg
the President final :authority over nuclear ,exports. The
concurrent reslution provision of § 126(b), itself reflects
this- uneasiness-, and there arje scattered suggestibns in, the
legislative histo ; that the ultimate decision had to lie -
with Congress because the Commission ahd the President were
equally unacceptable. See, e.q. S. Rep. No. 875, 94th Cong.,
2d Sess. 18 (1976) (qqoted at p. 9 note 2 supra);-124 Cong.
Rec. S 1067 (daily ed. Fdbruary 2, 1978) -(remarks of Sen.,
Percy). But the- inappropriateness of vesting-final, authority
in the Commission is a fai stronger. theme- ro ughout the-
legislative history of the Non-Proliferation Act.

Predecessors of the bill 'that-became -the Non-Proliferation
Act almost.uniformly took. away from the Commission final authority
to deny a buclear export, license. See, e,.., H.R. Rep. 1613,
94th Cong._ 2d Sess. 10 (19,76) (proposed § 126 in proposed Nuclear
Explosive Proliferation .Control Act of 1976). Members of Congress-
disagreed about whether Congress should be .ble to qversee this
presidential authority, and if so what-form the overs:ight -
should: take. See,- e.gq, 'S. Rep, No- 1336, '94th Cong., 2d
Sess. 45 (1976). But thete was little dispute, first, that *
-final authority should 'be taken from the Commission; and
second, that the President should have a greater role in
exercising that authori-ty. See, e.q., Nuclear Non-Probkiferation
Policy Act of 1977: Hearings on S'-T97' and S. 1432 :before
the Subgomm. on Energy' Research aid Development of theSenate

omm on Energy and Natural Resources 95th Cong., 1stt Sess.
, -66 (,177). - As- Senator Glenn, one -of thoseprincipally
responsible for the Non-Proliferation Act,, said,

[W]'e are admitting that 17RC (the Commission)
probably could not be set up toperform.
Smini--State Department. function . ,
[ W]e. put the responsibility in Congress
w - wHere it should be in foreign policy matters
ofm-ajor import. Either we should- d6 that,

4 or we should withdraw that mission frorm
NRC, one way or the other . . > Some-
future Chairman .of -the -uclear Regulatory
Commission might . . upset for.eign policy.--
We do not want tQ ;give him that kind of power.

- 2
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Export Reorganization Act of 1976t Hearings on S. 1439 before
the-Senate Comn.o on-'Government Operations,; 94th Cong. 2d
*Sess. 574-75, 652 .1976). This agan suggests that Congress,
if faced with a choice between vesting final authority in
Sthe Comndssion and veSting it in the Presideint, wo~dl- hve
chosen the President.

The Commissionl s final authority over export licensing
was, heed, always something of an incongruity. ection 201,(f)
of the Energy Reorganization Act of 1974, 42. U.S.C. S 5841(f),
gave the Commission ij.risdiction over export li enses by
Ssimply' transferriig to -if "all the licensing and related
regulatory functions of the Atomic Energy Com.ission." But
other licenses issued by thie Commission involve matters of
domestic safety and security, spch as the operat-ion of reactors
and shipment of materials within the United States,. See,
e.q., 42 U.S.C, 9S 2073(b), 2092, .2133, 2137. The dra~fers
of the' Energy Reorgahniation Act focused almost entirely-
on the regulatio.n of the domiestic ,nuclear industry a'nd its
health and safety Vrisks, they apparently paid little attentiQn

S to the Commission*'s r61e in licensi.h nuclear exports. See,
S., :H.R. Rep. No. 707; 93rd Cong., 1st Sess. 3. (1973;--

S. Rep. No. 980,?'93rd Cong., 2d Sess. 2, 19, 21-(,:1974). More-
over, few if any-of the Commission's other functions involve
foreign, affairp. As we said, Congress has consiste;rily
denied final authority over sensitive foreign affairs decisions
even to independentv agencies that have somie .expertise in foreign-
piicy. There is no reason to believe that the', Commission has
such expertise.

Finally, at the time Con ress was considering the Non-
Pro.liforation Act, the Comiision itself unanimously took the
position-that it should not have final authority over expprt-
licenses. The' Commission's chairman testified, about the
provision petmittong .the President to. override the-Commission:

The tommission supports such a provision. "
We ought frankly to recognize that decisibns
in matters resting leatiy oh. foreign poliy
and international security considerations
leqgitimately call for a Presidential
perspective and vdiceo.
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If the decisive copsideration is a political
one--as it may well be where foreign reAatios.
and national security factors are present--
the President should- be empowered to implement
hIs judgment. The administration bill's

S provisions for -this necessary Presidential frole
also preserves ['si&] .th independent role for the
Commission. It requites any Presidential
determination of this nature be based on a
strict standard relating -to overriding national
security interests. The President must also act-

Spublicly, and,only afttr the Commission'has. issued
its decision..

In. our viewi this apprdach-adds a desirable
and .soundly structured dimens;ion to the' nuclear
export process. -

Nuclear Nonproliferation and Export -Controls.: Hearings on
S. 897 and S'7~1432 before-the Subcomm.on ArmsContro, Oceans,
and Internationa Envirionmnt tofhe senate Comm. on Forein
Relations -95t K.cong.,-,st'Sess. 45 -(197)). There is hno indica-
tion that Congress disagreed ,with Comminssion' s estimate of its
own competence in foreign affairs.

For a1- these reasons,- we believe that if Congress: had
been forced to choose betweengiving- final authority to deny
export licenses to the Commission and giving it to- the Presi-
Sdent Cqngresps oulad have given that authority to the President.
'e therefore b.eliqvb that the post sound recoistrtuction of

SS 126 w6uld.sever the concurrent resolutior provision, which-
we believe is: unconstitutional,, but, leave intact the President's
authority to overrule the Commission

John i. Harmon,
SAssistant Attorney General
Office of Legal Counsel,
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