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MEMORANDUM FOR MICHAEL J. HOROWITZ

Counsel to the Director for Policy Analysis :and Law
- Office of Management and Buddet :

Re: Presidential Power Concerning Directors,
of the National Consumer Cooperatlve Bank

$

I am respondlng to your four lnqulrles concernlng the Board
of Dlrectors of the National Consumer Cooperative Bank, 12 U.S.C.
3001 et seg

1. You first question whether members of the Board of Direc-
tors .serve at the pleasure of the President.. This. question is
.answered squarely by § 103(a) of ‘the Natlonal Consumer Cooperative
Bank Act, 12 U.S. C. 3013, which provides, in relevant part:

"Any member app01nted by the- President may be removed at any

time with or wlthout causé by thé President." Under this pro-—
vision, which is not qualified elsewhere in the Act, the President
is empowered to remove any presidentially appointed director 1/ at
any’ time and without the requirement of any prior formal proceduré.
In short, he may dismiss pre31dent1ally ap901nted dlrectors immedi-
‘ately. 2/

-

2. You next question whether, if vacancies exist on the Board,
the President may £ill such vacancies 1mmediately on an interim
basis. This question is likewise answered on thé face of § 103(a),
which also provides:

1/ Sectlon 103(b) of the Act provides £or resxgnatlons of presi-
dentially appointed directors at particular stages in the capital~
ization of the Bank. They are to be replaced by directors chosen -

by holders of Class B or Class C bank stock. Because we understand
that all of the Bank's current directors are presidentially app01nted,
we do ndt here consider the President's authority with respect to

the removal of any shareholder—chosen dlrector.

2/ ‘The President is not requlred to effect a dismissal with

any particular degree of formality. It should be noted, howeven,
that, under the terms of the Act, the President's power to appoint
an interim replacement depends on the existence of a "vacancy, "

12 U.s.C. § 3013(a). It would thus be prudent to record any dis-
missal in writlng as evidence of the date and tlme of the ensuing
vacancy.
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If a vacancy occurs on the Board for any reason other
that a resignation pursuant to subsectlon (b) of this
section [pertaining to resigrniations triggered by variousd
stages in the capitalization of the Bank]; a new member
(E;) shall be appointed by the President to serve until the
next annual meeting of the Bank . . C?w 43(:)

As in the case of ‘the provision of the Act discussed above, he
presidential authority conferred by this provision is not quali-
fied by any other provision of the Ac¢t or by the Act's legisla-
tive history. Consequently, we read this provision on its face

to permit the President to appoint interim Directors, whether

government officers or members ‘of the public as prescribed in

§ 103(a), except to fill vacancies _created by the resignations
of those directors requ1red to re51gn Pecause of the .cadpitaliza~
tion of the Bank. The President thus is empowéred, for example,

© to £ill immediately any vacancies c¢reated by the removal from

‘Govermment office of any dirxector app01nted from among the offlcers

of the Government, ‘or by the presidential dismissal of a dlrector
with or without cause. 8/o (&
wext

3. ¥Your ehirdequestlon is whether directors appointed by the
President to £ill vacancies on an interim basis can take action
that is légally binding on the Bank and, if so, how quickly. The
Act does not deal with this subject expreéssly, but simply empowers
the Bank to "operate undetr the direction of its Board of Direc-
tors,” without making any distinctions between the powers of ‘
Directors appointed by the Pre51dent with advice and consent,
by the President. on an interim basis, or by stocékholders. The .
Bank's bylaws likewise make no such distinction.

in the absence of any such dlstxnctlon, we read the Act as .
1ntend1ng ‘that interlm directors be empowered to exercise the full
power of directors immediately upon appointment. Although the .
legislative history of the Act does not,elaborate on the Presi-
dent's authority to appoint interim directors, the obvious purpose
of empowering the President to appoint interim Directors is to
permit, the Bank ‘to continue to function notw1thstand1ng the
creation of vacancies on ‘the Board. This purpose would be
defeated if interim Directors could not exercise all the authorlty
of directors. It is thus readily lnferrable that they may exercise
such authorlty.CD

49914’ Your final quespioh is how many direétors constitute a
legal quorum for exercising the powers of the Board of Directors.

the President to appoint interim directors with any degree of
formallty. Lest there khe any subsequent guestion; however, of
an appointee'!s status as' director at a particular tlme, we
recommend that the President record his appointments in writing
as a matter of prudence.

3/ As with dlsmlssalsgfnder the Act, .the Act does not require




%

e

.Aﬁtacﬁment

o 0

This Office has prev1ously concluded in .a memorandum .dated August 7,
1979 ‘to: then White: House Counsel Robert -Ja Lipshutz (attached) .
that the Corporation can act: through a majority -of all its . statu-“

torily authorized directors; even if -not all the directors have
-been app01nted.
,the action of any eight legally app01nted directors, -even if
.some or :all of the remaining seven positions. :are vacant.

That is,. the Bank ‘can operite through the

This
dccords, with ‘Section 8 .of the Board's current bylaws.,

W

Theodore B. Olson
o - . Assistant Attorney General
. ) Office of Legal ‘Counsel

%
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agencies are constantly operating with vacancies in their
membership as long as a quorum is observed. Congress is fully
aware of that practice approved by the Supreme Court 2/, and did
not indicate that a different rule should apply to the first
meeting of the Bank's Board of Directors. We therefore are of the

_opinion that a Board meeting can be held if a quorum of at least
“seven directors is present, even before all of the statutory

number of directors have been appointed.

We are aware of the memorandum of the Deputy General Counsel
of the Community Services Administration which concludes that the
Board can not act before all the thirteen statutory Board members
have been appointed. In our view, however, the authorities cited
for that proposition are not applicable to the situation at hand.

These authorities are fairly o0ld State cases relating to
boards and commissions of a governmental nature. The Bank,
however, although an instrumentality of the United States, would
operate mainly like a private corporation. Two of the cases,
Williamsburg v. Lord, 51 Me. 599 (1863) and Colman v. Shattuck, 62
N.Y.. 348 (1875), as well as Schenck v. Peay, Fed. Cas. No. 12450
(C.C.E.D. Ark, 1869), the only pertinent Federal case of which we
are aware, deal with tax sales of real property where the courts
traditionally ate hypercritical. As Miller, J. stated in
Schenck: .~ . : A )

£*..] ° Nothing is better settled in the law of

“ - - the country than that proceedings in pais

~ *.- for the purpose of divesting one person of

el title to real estate, -and conferring it on
another, must be shown to have been in exact
pursuance of the statute authorizing them,
and that no presumption will be indulged in
favor of their correctness. This principle ’
has been more frequently applied to tax
titles than to any other class of cases. ....

Th our view these cases are not precedents in the situation
at hand.

The other two cases cited in the memorandum, People ex rel
Hoffman v. Hecht, 105 Cal. 621 (1891) and First National Bank v.
Mt. Tabor, 52 Vt. 87 (1879) actually repudiate the ancient and
technical common law rules on which the memorandum relies.

2/ See Federal Trade Commission v. Flotill Products, supré.
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We have not beenh able to discover any recent directly
applicable cases. In a closely related situation, viz., the
increase in the number of the members of a board of directors of a
corporation, it has been held that the quorum of the board is to--
be determined on the basis of the 0ld board until the new members

. are actually elected, thus implying that a board is capable to
. transact business before it has been brought up to its new
nembership. Robertson v. Hartman, 6 Cal. 24 408, 57 P.2d
1310(1936); Rocket Mining Co. v. Gill, 25 Utah 24 434, 483 PR.2d.
897 (1971). ) . T - .

The. .£inal. argument of the Deputy General Counsel's memorandum

is that the Presidential or Federal control envisaged by -Congress °
would be lacking, if the Board were composed only of five -
Government and six private members. Federal control, however, is .~ *
assured by the provision in § 103(a), pursuant to which any member -
of the Board appointed by the President serves at the pleasure of .

' ‘the President. This argument also overlooks the factor that, even -
if all federal members were appointed, the Board could still '

" transact business with a quorum consisting of one government

.- .’2. ’You have asked whether recess appointments would be

-, appropriate for the two government officer members who are not

- 1likely to be confirmed prior to the recess of the Senate. The

. "Attorneys General have ruled that the President can make recess
appointments during a month long summer recess of the Senate. 33
Op. A.G. 20 (1921); 41 Op. A.G. 463 (1960). There have been

- numerous instances of recess appointments before and after that
opinion during intra-session recesses of the Senate of a month's -

. or similar duration. However, since Kennedy v. Sampscn, 511 F.2d
430 (C.A., DC, 1974), which held that the Pocket Veto clause of
Article I, § 7, cl. 2 of the Constitution does not apply to-
intra-session adjournments, Presidents have been reluctant to make
recess appointments during an intra-session adjournment of the
Senate 3/, although the Kennedy case does not directly apply to
recess appointments under Article II, § 2, cl. 3 of the
Constitution. Nevertheless, it is our opinion that the President
is constitutionally authorized to make recess appointments during
the Audust recess. The question whether the two government
members of the Board should be given recess appointments therefore
constitutes a policy decision. While the President may be .
reluctant ‘to raise this issue in connection with these two
relatively unimportant positions, it may become necessary to cross

3/  Thnis proolem will be discussed in more detail in a separate

D e

memorandum dealing with the vacancies in the Cabinet.
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this bridge in connection with the vacancies and impending
vacancies in the cabinet, if the Senate whould fail to confirm the
"President's nominations prior to its August recess. In the event
that it should be decided to give recess appointments to the
directors it would be necessary, in view of 5 U.S.C. § 5503, to -
submit nominations to the Senate before it goes into recess.
Otherwise the recess appointmentees could not be pald unless
subsequently conflrned.

- We recommend strongly agalnst de31gnat10ns under the Vacancy :
*Act (5 U.S.C. §§ 3345—3349) in view of the uncertainties of the .
‘application of those provisions to agencies and instrumentalities
other than the departments listed in 5 U,S.C.'§§ 101, 102, and of -
‘the 30 day clause of 5 U.S.C. § 3348. :

3. As to the calllng of the First meetlng of the Board of
" ‘Directors it appears sufficient if it is s1gned by two or more of
the directors. Some lawyers take the position the agenda attached
to the notice may be brief, others suggest a more comprehensive
form. . 4/ There appears to be no reason why Mr. Altman should not
prepare the agenda. We suggest, however, that the agenda be
. signed by the directors calling the meeting. In preparing the
agenda Mr. Altman may want to -be guided by Fletcher, Corporate
zForms, Vol. 2, §§ 1429-1430; 1444-1460 which contains suggestlons
as to forms. of notices and of items that should -be included in the
agenda of this first meeting of the Board of Directors, such as

" “ the ‘election of officers, the .adoption of bylaws, the

establishment of an office of the Bank, and the scheduling of
. meetlngs of the Board of Dlrectors.

Under the Sunshlne Act it would be necessary to make a public
notice announcement of the meeting, including a notice in the
Federal Register. 5 U.S.C. § 552 b.

) John M. Harmon
Assistant Attorney General
Office of Legal Counsel

4/ We attach a copy of Fletcher, op .clt. supra.,Vol. 19, § 8946
whlch elaborates on these points. .
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business in a more lozical order, givi{;g each item a pumber and
leaving space for additiona! items of husiness as they come to mind.
As the meeting is held and the dilferant itemy ef business are trans-
acted Lhey are crossed oft, one by one, {rom the agenda until, when
all have been crossed off; the attorney will kuow that 2l necassary,
business has been transacted and that a motien for adjournment is-
inorder. - v a%ne ey T e T
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' §58546. Calling of directors’ mesting.  + <
. The statutes may provide a method of calling the first mecting off
the hoard of directors. if not and the bylaws have already been

adopted by the incorporators’ raceting, which is vsually the cave, the

meeting wili be valled in accordance: with the Lyiaws, If bylaws have
not yet beea adopted and there is no statutory provision for the
* ealling of the meeting it would seem that it voruld be proper 1o have
it calied on hotice signed by any two or more directors 2 reurenuble
time. sy three or four days, if ail the directors aze in the immedi
vicinity, in dndvance of the mecting. As this is a specinl meeting the
place of the meeting should be fixed by the call.! In most tuses,
nowever, instead of going through the formalitios of a cali, the mest-

ing will be convenad onwritten waiver cizued by all of the dirvectors.
n & P ar
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-As 1o the particularity with which the notice of the first-directors’™

“mecting or the waiver thereof should refir-to the business to bo

. transacted at the meeting atiornevs are wot iu agreemeni. Onz
group take the position, which seems logical, thut as it isw ke an
orgenization meeting, all directors are on notice thet there will be

- a large and varied program of business to be vonsidered ond the

' notice or waiver will be suilicient if'it state in general terms Vior the

transaction of any and all business that may come before suid mect-

. ing.” Other attorneys consider it safer to refar specifically to such

items of business as the'election of offivers, isswance of stook, ond
purchase of property.2 . -7 - . R _

W L - * » - x
- 1 For general, discussion of directors’ - 2 Fer form of waiver of notive of first
meetings and koweailed, see § § 391-433, © meeting &f baard of divecinrs, e
Foe form of nctice of first meeting a8 di- . Fletcher Corp Forms (3id Fodr § 1447
rectors, s2e Fisteher Corp Forms e3rd Ed . .
§1444: - : T vl '

. - -

4047, . Covporation niantes. . . . - .
ofore discussing the fort of minutes for this Importunt mesting

TA?

it rmizht be veii to discuss briefly the subject of corporation ininutes.
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