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Denise - Here is what we are currently providing potential donors as far as information regarding The Fund. 
Also, Rebecca Simone from Nixon Peabody, our retained law firm, is putting together the letter/brief you have 
asked for as well. When you have the opportunity it would be great to catch up on several things. 1) Medicare 
funding for next year, 2) Any updates on .5 conversion, 3) iAssist updates, etc. Also, remind me to discuss with 
you the number 2,952. 

Edward 

From: Marilou Niggemann 
Sent: Thursday, December 09, 2010 4:39 PM 
To: Edward Hensley 
Subject: 

Marilou Niggemann, M.P.A. 
Patient Advocate Team Lead 

-

This email and any files transmitted with it are confidential and intended solely for the use of the individual or 
entity to whom they are addressed. If you have received this communication in error, please reply to the message 
and delete/destroy any copy of this message. The sender does not accept liability for any errors or omissions, 
integrity, or security in the contents of this message, which arise as a result of e-mail transmission. 
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Frequently Asked Questions 
and 

Frequently Requested Information 

1. Once a patient applies for co-pay assistance with your organization, what is the 
average turnaround for a final determination? How is this communicated to the 
patient? Do turnaround times vary by disease state areas? 
The final determination notification timeline is the same for each disease state. For all 
funds, following receipt of an application from a patient for co-pay assistance, The 
Assistance Fund's final evaluation takes approximately two (2) days to conduct. If the 
patient is denied assistance, a letter detailing our decision and reasoning is mailed to 
the patient within one (1) business day after the assessment is made. Patients can 
appeal the decision by contacting The Assistance Fund if they feel they received the 
letter in error. 

2. How do patients apply for co-pay assistance with your organization (i.e; phone, 
mailed application, physician's office, internet)? What type of paperwork, if any, 
does the patient's physician need to complete? If the patient's physician does not 
complete paperwork at the time of application, how do you confirm the diagnosis 
and treatment? 
Currently, patients apply for co-pay assistance via mail or fax. Patients can obtain 
enrollment applications via mail, fax, email, and on our website. The Assistance Fund 
does not require the patient's physician to complete any section of the application in 
order for the patient to be approved. Because the physician is not required to complete 
paperwork on behalf of the patient, the organization has alternate avenues for 
confirming the patient's diagnosis and treatment. Our employees work closely with the 
patient's desired pharmacy for confirmation. The Assistance Fund receives diagnosis 
and treatment verification from the pharmacy via telephone, mail, or fax. 

3. What is your process for handling emergency cases which need to be expedited? 
When The Assistance Fund identifies a patient that requires immediate assistance, our 
organization quickly locates available dollars that can be reallocated for the individual. 
Providing funding is available, the patient's demographic and financial information is 
submitted for conditional evaluation in The Assistance Calculator. Patients are eligible 
for co-pay assistance within a maximum of two (2) business days following the referral 
provided that they successfully receive conditional approval. 
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4. Is the application process the same for all funds? 
The application process is consistent for all patients across all funds. 

5. What period of time does the application cover and do you guarantee assistance for 
any period of time? Can a patient renew? 
It is extremely important for patients to receive assistance quickly because of the 
urgency of starting therapy at the time of diagnosis. In an effort to expedite payment, 
The Assistance Fund offers conditional evaluations for our patients. If a patient meets 
household size and annual household income requirements, the patient automatically 
receives assistance for a predetermined period of time. During this set timeframe, the 
patient must submit the Co-Pay Enrollment Application and supporting documentation 
in order to continue receiving assistance. 

If the patient receives conditional approval, The Assistance Fund guarantees the 
patient co-pay assistance for thirty (30) days. Additionally, patients have an added sixty 
(60) days to submit the necessary paperwork but, during this time, are not eligible to 
receive co-pay assistance. When the completed applications and documentation is 
received and approved, patients obtain co-pay assistance from The Assistance Fund for 
the remainder of the calendar year. 

Provided funding is available, patients can renew assistance on a yearly basis. 
Approximately three (3) months prior to a patient's termination date, renewal 
applications are mailed to program participants. The renewal process does not include 
a conditional approval time period. Therefore, completed renewal applications and 
supporting documentation must be submitted by January 1 of the next year. The 
patient will be terminated from the program if the appropriate paperwork is not 
submitted by the January 1 deadline. 

6. Please provide a clear description of the financial criteria you use to determine a 
patient's eligibility. What additional factors are considered in establishing 
eligibility? 
The Assistance Fund utilizes a formula to determine financial qualification. Program 
eligibility is based on the patient's cost of living by zip code, household size, and house 
hold income. Household income eligibility is evaluated by utilizing yearly Federal 
Poverty Level (FPL). Individuals qualify for the Co-Pay Program with The Assistance 
Fund as long as their FPL does not exceed 700%. While patients can receive assistance 
with income 700% of the FPL, 86% of our patients are low income and have an FPL of 
less than 300%. 
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7. Can a donor make recommendations about how financial criteria are evaluated? 
All recommendations concerning financial criteria will be closely considered and 

reviewed by The Assistance Fund leadership. However, all changes to the financial 

criteria must be approved by our Board of Directors prior to implementation. 

8. How does your organization outreach to physicians and patient advocacy groups? 
The Assistance Fund conducts outreach to physicians and patient advocacy groups 
through multiple avenues on a continual basis. The Senior Director of Operations 

manages all contact with these entities via email, telephone, by fax and mail. The main 

purpose for contact is to update these entities on the status of our organization, inform 

these groups that funding is available for a specific therapy, and receive referrals for 

individuals who would benefit from our assistance. 

Additionally, The Assistance Fund operates a program that contacts medical clinics 

throughout the United States in order to educate them about our organization and 

financial opportunities available to their patients for medication. Our organization 

contacts the offices via phone, mail, email and fax. 

Furthermore, The Assistance Fund writes a quarterly e-newsletter that is distributed via 

email and posted on our website. The newsletter provides our patients, physicians, and 

partners with updates on the organization. 

9. Does your organization have a policy in place for HIPAA and patient privacy 
compliance? 
In order to protect our patients and abide by HIPAA, The Assistance Fund instituted the 

following organizational policies. These policies are instituted throughout all 

departments of The Assistance Fund, including the Information Technology, Program 

Development, Financial, and Fund Development Departments. 

To start, our organization requires all employees to receive detailed HIPAA training at 

the start of their employment. The staff must adhere to HIPAA regulations at all times 

and through all forms of communication; violation of The Assistance Fund HIPAA 

policies can lead to disciplinary action up to and including termination of employment. 

Additionally, The Assistance Fund employs a certified HIPAA Compliance Officer to 
head all HIPAA-related issues and concerns. 
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In order to comply with HIPAA and provide the best security for our program 
participants, The Assistance Fund employs specific security measures to ensure 
participant information is always safe and secure. 

• Work computers are password protected and locked when employees are away 
from their desks. 

• All paper files are stored in locked cabinets. The cabinet keys are only accessible to 
approved employees. 

• Paper with program participant information is shredded daily and not disposed of 
with regular waste. Shredded paper product is properly disposed in a timely 
manner. 

Moreover, our employees are expected to provide detailed documentation of any and 
all communication in order to protect our donors, patients, and organization. 
Electronic, paper, and oral communication with any individual, company, or agency in 
regards to a patient of The Assistance Fund must be accurately documented in the 
patient's file. Communication with another individual includes any contact via mail, 
email, instant messaging, phone, fax, and in-person meetings. The following policies 
have been implemented for inbound and outbound communication. 

Inbound Communication 

• Employees must not discuss a patient with anyone unless the patient gives prior 
verbal or written consent. All patient-authorized contacts are listed as Alternative 
Contacts in the patients' account. 

• Employees must verify the identity of a person before discussing a patient. 
Verification is completed by asking for the other party to confirm the patient's 
demographic information on file. Employees only continue the conversation if the 
person you are talking with provides completely accurate information. 

• Employees do not offer patients personal information. 

Outbound Communication 

• Employees must receive prior authorization from the patient before initializing 
contact with any non-covered entity besides the patient. 

• Employees do not offer patient's personal information. Instead, employees ask the 
second party to state the patient's demographic information on file before 
engaging in conversation. 

In addition to thorough HIPAA policies for our employees, The Assistance Fund 
maintains the highest standards of information technology security and reliability 
under the HIPAA compliance requirements. The architecture of all information systems 
within our organization are integrated as part of an overall information technology 
governance strategy. By utilizing best practices and information technology 
frameworks, such as Control Objectives for Information and related Technology 
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(COBIT), The Assistance Fund's primary focus has been involved around protecting 
confidential patient information and maintaining data integrity. 

The majority of patient information resides in a data warehouse on a server in a secure 
and locked data center facility. All systems interacting with the data warehouse are 
then compartmentalized, evaluated for security, and given access only to relevant 
processes and information so as to minimize the risk and exposure of sensitive material. 
As part of ongoing due diligence, security is reassessed daily as new threats and 
security schemes emerge. 

The Assistance Fund also works with premier technology vendors in order to maintain 
the highest level of information security. All data shared via the internet is secured 
utilizing the strongest encryption available for every transmission. Our organization 
partners with Verisign to maintain our SSL security and we display their logo 
prominently in any secure areas of our website. The Assistance Fund also partners with 
McAfee to perform daily security audits of our infrastructure via proprietary 
technologies allowing any newly detected security gaps to be immediately patched. 

HIPAA compliance and patients' information security is of great importance to The 
Assistance Fund and all of our departments. Accordingly, our employees continually 
work to meet all rules and regulations in all aspects of our organization. 

10. What other expenses are you willing to cover beyond co-pay assistance, i.e.; 
deductibles, premiums, etc.? 
In addition to co-pay assistance, The Assistance Fund is able to help patients with their 
deductibles. 

11. What happens when you cannot assist a patient? How do you communicate this to 
patients and how long does it take to send out the communication? 
When The Assistance Fund cannot assist a patient, we communicate our decision to the 
referral source. If the patient is self referred, a letter is mailed to the patient at the 
address on file within one (1) business day after the assessment is made. Alternatively, 
if the patient is referred to our organization by a pharmacy, The Assistance Fund 
notifies the pharmacy of our decision via our web portal and by telephone. Afterward, 
the pharmacy informs the patient of the outcome. The patient, or the pharmacy on 
behalf of the patient, can appeal the decision by contacting The Assistance Fund if they 
feel the decision was made in error. 
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12. Whom are you willing to reimburse for co-pay assistance (patient, physician, 
insurance provider, pharmacy)? 
The Assistance Fund will work with any party, including, but not limited to, the patient, 
physician, insurance provider, and pharmacy, to reimburse for co-pay assistance so 
long as the entity in question can submit a receipt of payment made during the 
patient's enrollment period for the patient's diagnosis-specific therapy. 

13. Will you provide a patient with retroactive reimbursement? If so, for how long? 
Patients can be reimbursed for their diagnosis-specific therapy purchased a maximum 
thirty (30) days prior to receiving conditional approval into our Co-Pay Program. 

14. Can you provide assistance to patients to cover the Medicare Part D donut hole? 
The Assistance Fund strives to fully help Medicare Part D patients with their co
payment responsibilities during initial coverage, the coverage gap and with 
catastrophic coverage. As a result, our organization helps patients pay for their 
diagnosis-related therapy throughout the coverage gap when they are responsible for 
100 percent of their medications. 

Additionally, our Patient Advocates provide counseling and information to patients on 
their best options for paying for medication during the coverage gap. The Assistance 
Fund also works closely with the patient's pharmacy to avoid any lapse in treatment as 
a result of monetary issues. 

15. Do you require the patient to receive therapy from a given source? 
Our organization allows Co-Pay Assistance Program participants to receive therapy 
from any pharmacy or site of care their Medicare Part B or D insurance considers 
acceptable. 

16. Are patients required to do anything besides completing the application to get 
assistance? For example, participate in other programs sponsored by your 
organization? If yes, please elaborate on what they are and what is required of the 
patient. 
Successfully completing an application is the only requirement patients must satisfy in 
order to receive co-payment assistance with The Assistance Fund. However, in order to 
maintain assistance throughout the program year, patients are required to maintain 
therapy compliance. 
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17. Do you "cap" assistance in any disease state area? If yes, how do you determine 
the cap? 
The Assistance Fund "caps" assistance for all disease state areas our organization 
funds. However, The Assistance Fund continually reassesses the limit and is ready to 
increase the fund amount as needed. The maximum dollar amount is determined by 
analyzing the current cost of the therapy, expected cost increases for the upcoming 
calendar year, and the expected Medicare Part B and Part D out-of-pocket costs the 
patients will be accountable for during the program year. 

18. Do you allow for "expanded use" of a given product? 
The Assistance Fund does not allow patients to use any supported therapy for off-label 
use. However, patients are allowed to receive extended therapy fills, such as sixty (60) 

or ninety (90) day supplies of medication. 

19. What is your process when funds run low? What amount prompts a request for 
additional funding? How much notice do you give a donor when funds appear to be 
running low and a decision about additional funding will be required? 
The Assistance Fund closely monitors our fund levels so as to best assist our patients. 
Therefore, our organization ensures that every patient has funding available to finish 
their prescribed treatment. In order to ensure each patient received the necessary 
funding needed to complete therapy regimes, assistance is allocated to each patient 
upon entering the program. As a result, when funding gets low for a specific disease, 
The Assistance Fund does not accept new patients until additional funds are identified 
and reallocated. When ten (10) percent of the initial funding amount remains, The 
Assistance Fund will contact the Donor to discuss additional funding. Our organization 
will provide the Donor with sixty (60) days advanced notice of low funds. 

20. Are there any other activities that your organization participates in that we as the 
donor should know about? For example, lobby efforts? How are these activities 
funded? 
The Assistance Fund does not participate in activities that would interfere with our 
mission or your participation with our organization. 
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21. Administration fee: 
(a) What percent or amount do you require? 

The administration fee for The Assistance Fund Co-Pay Assistance Program is 
nine (9) percent for donations made by December 31, 2010. The Fund is 
reviewing the 2011 budget to determine if an adjustment to this fee is required 
to meet operating expenses in 2011. 

(b) How is it managed and tracked? 
In order to accurately track the administrative fee in a timely manner, the 
administrative fee is managed separately from the funding allocated for co-pay 
assistance. The Assistance Fund utilizes internal software to monitor our 
accounting and spending. Our organization also contracts with an accounting 
firm, Vestal and Wiler, Certified Public Accountants, to independently audit and 
monitor our financial statements and to file our Form 990. 

(c) What time period does it cover? 
The administrative fee is utilized for costs from the date the funding is received 
until the end of the same calendar year. 

(d) What percentage of donated funds goes to direct patient assistance? 
Ninety-one (91) percent of donated funds are directly used for patient co-pay 
assistance. Additionally, any interest made from donated dollars is added to the 
fund allocation for the disease state. Also, The Assistance Fund routinely 
monitors patients' allocation levels and funding needs. As a result, any dollars 
not used by patients is added to the fund allocation for the disease state. 

(e) Are there any other fees? 
No additional fees are required. 

22. Does your organization have audited financial statements? 
As The Assistance Fund's first year fiscal year ended on June 30, 2010, the organization 
is undergoing our first audit and preparations to submit the IRS Form 990. The 
Assistance Fund's audit is scheduled to be conducted August 2010 by Vestal and Wiler, 
Certified Public Accountants. The opinion is expected to be issued September 2010. 
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Fund Accounting Overview Flow Chart 
Below illustrates how The Assistance Fund manages donated funds. 

Each Disease State has a 
separate bank account. This 
helps facilitate reconciliation 

DS (Disease State) Account 
process for greater accuracy of 
cash balances. 

DS Accounts Payable Customer Accounts 

Prior to issuing 
checks, a 
reconciliation 
process occurs in 
the accounting 
department to 
match accounts 

Reconcfliation PDMIpayable from the 
various funds. 

The claims 
processor 
generates a billing 
statement and 
post the 
appropriate 
journal entries Di,spenses.Issue Check 
against accounts 
payable and cash. 

DS Reserves Account 

Accounts are setup to 
represent the cash accounts 
for each disease state. Every 
disease state has sub 
accounts, such as customer 
accounts, reserves, and 
accounts payable. 

Journal entries are recorded 
to manage cash on an accrual 
basis. This allows for more 
sophisticated reporting and is 
comparable to a GAAP 
accounting system. 

Equiva:lent versions of Income 
Statements, Balance Sheets, 
and Cash Flow Statements 
a:re gene,rated due to this 
architecture. 

CONFIDENTIAL- FOIA Exempt Tev_167550 



Patient Referral Breakout 
The Assistance Fund receives referrals from a variety of sources. Additionally, we are 
continually investigating how to efficiently and effectively further diversify our referral sources. 
Below indicates what percentages of our referrals are received from these diverse sources. 

Specialty Pharmacy 
Self 

Physician 

Patient Advocacy Group 

TOTAL 100% 
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OIG Advisory Opinion 
The following is The Assistance Fund's OIG Advisory Opinion from the U.S. Department of 
Health and Human Services. 
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DEPARTMENT OF HEALTH & HUMAN SERVICES Office of Inspector General 

Washington, D.C 20201 

MAY 2 6 2010 
Mr. Jeffrey Spafford 
The Assistance Fund, Inc. 

Re: OIG Advisory Opinion No. 10-07 

Dear Mr. Spafford: 

We are writing in response to your request for an advisory opinion regarding a nonprofit, 
tax-exempt, charitable organization's proposal to provide assistance with cost-sharing 
obligations to financially needy individuals, including Medicare and Medicaid beneficiaries, 
diagnosed with Multiple Sclerosis, cancer, or rheumatoid arthritis (the --Proposed 
Arrangement"). Specifically~ you have inquired whether the Proposed Arrangement would 
constitute grounds for the imposition of sanctions under the civil monetary penalty 
provision prohibiting inducements to beneficiaries, section l 128A(a)(5) of the Social 
Security Act (the --Acf'), or under the exclusion authority at section l 128(b)(7) of the Act 
or the civil monetary penalty provision at section 1128A( a)(7) of the Act, as those sections 
relate to the commission of acts described in section l 128B(b) of the Act, the Federal anti
kickback statute. 

You have certified that all of the information provided in your request. including all 
supplemental submissions. is true and correct and constitutes a complete description of the 
relevant facts and agreements among the parties. 

In issuing this opinion. we have relied solely on the facts and information presented to us. 
We have not undertaken an independent investigation of such information. This opinion is 
limited to the facts presented. If material facts have not been disclosed or have been 
misrepresented, this opinion is without force and effect. 

Based on the facts certified in your request for an advisory opinion and supplemental 
submissions, we conclude that: (i) the Proposed Arrangement would not constitute grounds 
for the imposition of civil monetary penalties under section l 128A(a)(5) of the Act; and (ii) 
while the Proposed Arrangement could potentially generate prohibited remuneration under 
the anti-kickback statute if the requisite intent to induce or reward referrals of Federal health 

CONFIDENTIAL- FOIA Exempt Tev_167553 



Page 2 - OIG Advisory Opinion No. 10-07 

care program business were present, the Office of Inspector General ("OIG") would not 
impose administrative sanctions on The Assistance Fund, Inc. under sections l l 28(b )(7) or 
l 128A(a)(7) of the Act (as those sections relate to the commission of acts described in 
section 1128B(b) of the Act) in connection with the Proposed Arrangement. This opinion is 
limited to the Proposed Arrangement and, therefore, we express no opinion about any 
ancillary agreements or arrangements disclosed or referenced in your request for an 
advisory opinion or supplemental submissions. 

This opinion may not be relied on by any persons other than The Assistance Fund, Inc., the 
requestor of this opinion, and is further qualified as set out in Part IV below and in 42 
C.F.R. Part 1008. 

I. FACTUAL BACKGROUND 

The Assistance Fund, Inc. ("Requestor") is a non-profit, tax-exempt, charitable organization 
organized to establish grant programs to provide aid to financially needy patients, including 
Medicare and Medicaid beneficiaries, who have been diagnosed with Multiple Sclerosis, 
cancer, or rheumatoid arthritis ("Specified Diseases"). 1 Requestor would establish a 
separate fund for each of the three Specified Diseases and a fourth fund for genetic testing, 
which would be available for genetic testing associated with any of the Specified Diseases. 
The grants would be used to assist patients with cost-sharing amounts related to certain 
prescribed medications ("Specialty Medications"2), or to cover up to 100% ofthe cost of a 
genetic test that a physician orders to determine an effective course of treatment for a 
Specified Disease. Requestor would also provide free therapy management information on 
its web site to assist patients in complying with their medication regimens. 

Requestor would publicize the availability of the grant program on its web site and to 
medical providers and pharmacies that typically treat patients with the Specified Diseases. 
Patients would apply for assistance by completing a grant application that would include the 
patient's diagnosis, proof of income, and other financial disclosures. Patients must be under 

1 In the future, Requestor may expand the Proposed Arrangement to provide assistance to 
patients diagnosed with other diseases. The expanded program would include the same 
features and safeguards as the Proposed Arrangement. We express no opinion about the 
potential expansion of the Proposed Arrangement. 

2 For purposes of the Proposed Arrangement, Specialty Medications are costly medications 
for the Specified Diseases with particular features that complicate their use (i.e., the 
medications may require physician administration, the medications may be self
administrable but require injection or infusion, the medications may require special 
handling or storage, or effective use may require significant patient education). Requestor 
has provided us with a listing of currently available Specialty Medications. 
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the care of a physician and already undergoing treatment for a Specified Disease at the time 
of application to be eligible for assistance, but patients would be free to change providers, 
suppliers, or Specialty Medications without losing eligibility for aid. Requestor would 
employ counselors to assist patients both in completing the grant application and in 
understanding other forms of financial assistance that might be available to them (~, Low 
Income Subsidy assistance available through the Social Security Administration). 
Requestor would process applications on a first-come, first-served basis, to the extent 
funding is available. 

Grants would be awarded on a uniform sliding scale, based on Requestor's assessment of 
the patient's financial need. Requestor would not make eligibility determinations based in 
whole or in part on: the interest of any person or entity who contributes to Requestor's 
grant program funds ("Donor") or affiliate(s) of Donors3; the applicant's choice of provider, 
practitioner, insurer, insurance plan, supplier, test, or product; or the identity of the referring 
person or organization (including whether the referring person is a Donor). Requestor 
would assess an applicant's financial eligibility for a grant based on the Federal poverty 
guidelines. Patients would have to reapply for aid annually and would be required to notify 
Requestor if their financial situation changed during the grant period. Further, patients 
could be disenrolled from the grant program upon proof of continued non-compliance with 
their medication regimens. 

Requestor has certified that it would define the Specified Diseases in accordance with 
widely recognized clinical standards and would not define the Specified Diseases by 
reference to specific symptoms, severity of symptoms, the method of administration of 
drugs, or the availability of associated genetic testing. As defined, the Specified Diseases 
cover a broad spectrum of available products. Requestor has further certified that no Donor 
or affiliate of any Donor directly or indirectly influences the identification or delineation of 
the Specified Diseases. 

There are currently several different Specialty Medications, manufactured by a variety of 
different companies, available to treat each of the three Specified Diseases. Requestor has 
further certified that it would cover all new Specialty Medications as they become FDA
approved and available. Although Specialty Medications are often dispensed by specialty 
pharmacies, thousands of other pharmacies are also capable of dispensing the Specialty 
Medications. For a patient to qualify for assistance under the Proposed Arrangement, the 
Specialty Medication must have been prescribed as part of an approved course of treatment 
for a Specified Disease, and must not be for an off-label use. Patients may receive 
assistance with the cost ofgenetic testing if the test is ordered by a physician to determine 

3 The term "affiliate" of any Donor includes, without limitation, any employee, agent, 
officer, shareholder, or contractor (including, without limitation, any wholesaler, distributor, 
or pharmacy benefits manager) of a Donor. 
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an effective course of treatment for a Specified Disease. Requestor has certified that it 
would not refer applicants to, recommend, or arrange for the use of any particular 
medication, test, practitioner, provider, or supplier, and that patients would have complete 
freedom of choice in such matters. Requestor would provide the cost-sharing grants 
directly to the pharmacy, laboratory, or other health care provider or supplier whenever 
possible. However, if the patient's chosen provider or supplier does not accept third party 
payment, the patient may submit proof to Requestor that he or she incurred the cost, and 
then Requestor would make the grant payable to the patient. 

Requestor intends to solicit donations from the general public, such as individuals, 
foundations, and corporations, including pharmaceutical manufacturers. All donations 
would be in the form of cash or cash equivalents. Donors would be able to change or 
discontinue their contributions to Requestor at any time. Donors could provide unrestricted 
donations, or could earmark their contributions either: (I) for the support of patients with a 
particular Specified Disease; or (2) for the support ofpatients requiring a genetic test. 
However, donations could not be earmarked for patients using a specific Specialty 
Medication, requiring a specific genetic test, or for genetic tests associated with a particular 
Specified Disease. Requestor's discretion to use the donations would be absolute, 
independent, and autonomous. 

Requestor has certified that no health plan, affiliate of a health plan, Donor, or affiliate of 
any Donor, would exert any direct or indirect influence or control over Requestor or 
Requestor's program. No Donor, or immediate family members, directors, officers, 
employees, or persons otherwise affiliated with Donors, would be eligible to serve on 
Requestor's Board. Upon request, Requestor would inform Donors on a monthly basis of 
the aggregate number of all applicants qualifying for assistance for particular Specified 
Diseases, as well as the aggregate number of applicants qualifying for assistance for genetic 
testing. Requestor would not provide Donors with any individual patient information. 
Requestor's reports to Donors would not contain any information that would enable a 
Donor to correlate the amount or frequency of its donations with the number of patients that 
use its Specialty Medications or genetic tests, or the volume of those products or services. 
Requestor would not inform patients or Donors of the donations made to Requestor by 
others, although, as required by Internal Revenue Service ("IRS") regulations, Requestor's 
annual report and list ofdonations would be publicly available upon request. 

II. LEGAL ANALYSIS 

A. Law 

The anti-kickback statute makes it a criminal offense knowingly and willfully to offer, pay, 
solicit, or receive any remuneration to induce or reward referrals of items or services 
reimbursable by a Federal health care program. See section l 128B(b) of the Act. Where 
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remuneration is paid purposefully to induce or reward referrals of items or services payable 
by a Federal health care program, the anti-kickback statute is violated. By its terms, the 
statute ascribes criminal liability to parties on both sides of an impermissible "kickback" 
transaction. For purposes of the anti-kickback statute, "remuneration" includes the transfer 
of anything of value, directly or indirectly, overtly or covertly, in cash or in kind. 

The statute has been interpreted to cover any arrangement where one purpose of the 
remuneration was to obtain money for the referral of services or to induce further referrals. 
United States v. Kats, 871 F.2d 105 (9th Cir. 1989); United States v. Greber, 760 F.2d 68 
(3d Cir. 1985), cert. denied, 474 U.S. 988 (1985). Violation of the statute constitutes a 
felony punishable by a maximum fine of$25,000, imprisonment up to five years, or both. 
Conviction will also lead to automatic exclusion from Federal health care programs, 
including Medicare and Medicaid. Where a party commits an act described in section 
l 128B(b) of the Act, the OIG may initiate administrative proceedings to impose civil 
monetary penalties on such party under section 1128A(a)(7) of the Act. The OIG may also 
initiate administrative proceedings to exclude such party from the Federal health care 
programs under section 1128(b )(7) of the Act. 

Section 1128A(a)(5) of the Act provides for the imposition of civil monetary penalties 
against any person who gives something of value to a Medicare or state health care program 
(including Medicaid) beneficiary that the benefactor knows or should know is likely to 
influence the beneficiary's selection of a particular provider, practitioner, or supplier of any 
item or service for which payment may be made, in whole or in part, by Medicare or a state 
health care program (including Medicaid). The OIG may also initiate administrative 
proceedings to exclude such party from the Federal health care programs. Section 
1128A(i)(6) ofthe Act defines "remuneration" for purposes of section 1128A(a)(5) as 
including "transfers of items or services for free or for other than fair market value." 

B. Analysis 

Two aspects of the Proposed Arrangement require scrutiny under section 1128A(a)(5) of the 
Act and the anti-kickback statute: the Donor contributions to Requestor and Requestor's 
assistance to patients. We address them in turn. 

1. Donor Contributions to Requestor 

Long-standing OIG guidance makes clear that industry stakeholders can effectively 
contribute to the health care safety net for financially needy beneficiaries by contributing to 
independent, bona fide charitable assistance programs. Under a properly structured 
program, such donations should raise few, if any, concerns about improper beneficiary 
inducements. 

CONFIDENTIAL- FOIA Exempt Tev_167557 



Page 6- OIG Advisory Opinion No. 10-07 

In the instant case, Requestor' s proposed design and administration of the Proposed 
Arrangement would interpose an independent, bona fide charitable organization between 
Donors and patients in a manner that would effectively insulate beneficiary decision
making from information attributing the funding of their benefit to any Donor. Thus, it 
appears unlikely that Donor contributions would influence any beneficiary's selection of a 
particular provider, practitioner, supplier, test, or product. Similarly, there appears to be a 
minimal risk that the Donor contributions would improperly influence referrals by 
Requestor. We reach this conclusion based on a combination of the following factors. 

First, no Donor or affiliate of any Donor would exert direct or indirect control over 
Requestor or its program. Requestor is an independent, nonprofit, tax-exempt charitable 
organization that operates with absolute, independent, and autonomous discretion as to the 
use of donor contributions. No Donor, or immediate family members, directors, officers, 
employees, or persons otherwise affiliated with Donors, would be eligible to serve on 
Requestor' s Board. 

Second, Requestor would award assistance in a truly independent manner that would sever 
any link between Donors and beneficiaries. Requestor would make all financial eligibility 
determinations using its own objective criteria. Applications would be considered on a 
first-come, first-served basis, to the extent of available funding. Before applying for 
assistance, each patient will have already selected his or her health care providers, 
practitioners, suppliers, and products and will already have a treatment regimen in place. 
All patients would remain free, while receiving Requestor' s assistance, to change their 
health care providers, practitioners, suppliers, or Specialty Medications. Requestor would 
not refer any patient to any Donor or affiliate of a Donor, or to any provider, practitioner, 
supplier, medication, or test. 

Third, Requestor would award assistance without regard to any Donor's interests and 
without regard to the applicant's choice ofprovider, practitioner, supplier, test, or product. 
When determining patient eligibility for the Proposed Arrangement, Requestor would not 
take into account the identity of any provider, practitioner, insurer, health plan, supplier of 
items or services, test, drug, or other product the patient may use; the identity of any 
referring person or organization; or the amount of any contributions made by a Donor 
whose services or products are used or may be used by the patient. 

Fourth, based on Requestor's certifications, Requestor would provide assistance based on a 
reasonable, verifiable, and uniform measure of financial need that would be applied in a 
consistent manner. 

Fifth, Requestor would not provide Donors with any data that would facilitate the Donor in 
correlating the amount or frequency of its donations with the amount or frequency of the 
use of its products or services. No individual patient information would be conveyed to any 
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Donor, nor would be any data related to the identity, amount, or nature of products or 
services subsidized under the Proposed Arrangement. Some aggregate data may be 
provided to Donors as a courtesy, but this would be limited to aggregate numbers of 
qualifying patients for each Specified Disease or aggregate numbers of patients qualifying 
for assistance with genetic testing. Patients would not receive any information regarding 
Donors, and Donors would not receive any information regarding other Donors, except that 
Requestor' s annual report and list of donations may be publicly available, as required by the 
IRS. In the instant case, we believe these safeguards appropriately minimize the potential 
risk otherwise presented by reporting Donor and patient data to Donors and patients. 

Finally, the fact that Requestor permits Donors to earmark donations for particular 
Specified Diseases or for genetic testing, generally, should not, on the facts presented, 
significantly raise the risk of abuse. In this case, Requestor has certified that no Donor or 
affiliate of any Donor (including, without limitation, any employee, agent, officer, 
shareholder, or contractor (including, without limitation, any wholesaler, distributor, or 
pharmacy benefits manager)) would directly or indirectly influence the identification of the 
Specified Diseases. To ensure that Requestor's Specified Diseases are appropriately 
defined, Requestor has further certified that: (i) it would define its Specified Diseases in 
accordance with widely recognized clinical standards and in a manner that covers a broad 
spectrum ofavailable products; and (ii) its Specified Diseases would not be defined by 
reference to specific symptoms, severity of symptoms, the method of administration of 
drugs, or the availability of associated genetic testing. Moreover, several different Specialty 
Medications are currently available to treat each Specified Disease, and Requestor has 
certified that it will cover all new Specialty Medications as they become FDA-approved and 
available. Donors would not be permitted to earmark contributions for specific Specialty 
Medications or genetic tests, nor could they earmark contributions for genetic tests 
applicable to a particular Specified Disease. Under these circumstances, it is unlikely that 
the earmarking would result in the Proposed Arrangement serving as a disguised conduit for 
financial assistance from a Donor to patients using its products. 

In sum, Requestor's interposition as an independent charitable organization between Donors 
and patients and the design and administration of the Proposed Arrangement provide 
sufficient insulation so that Requestor's assistance to patients should not be attributed to any 
of its Donors. Donors would not be assured that the amount of financial assistance their 
patients, clients, or customers receive would bear any relationship to the amount of their 
donations. Indeed, Donors would not be guaranteed that any of their patients, clients, or 
customers would receive any financial assistance whatsoever from Requestor. In these 
circumstances, we do not believe that the contributions Donors would make to Requestor 
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can reasonably be construed as payments to eligible beneficiaries of the Medicare or 
Medicaid programs or to Requestor to arrange for referrals.4 

2. Requestor's Assistance to Medicare and Medicaid Beneficiaries 

In the circumstances presented by the Proposed Arrangement, Requestor' s proposed 
provision of financial assistance with cost-sharing obligations for certain eligible, 
financially needy beneficiaries is not likely to influence improperly any beneficiary's 
selection of a particular provider, practitioner, supplier, product, or test.5 We reach this 
conclusion based on the following factors. 

First, Requestor would assist all eligible, financially needy patients on a first-come, first
served basis, to the extent funding is available. Patients would not be eligible for assistance 
unless they meet Requestor' s financial need eligibility criteria. In all cases, the patients 
would already be under the care of a physician with a treatment regimen in place at the time 
ofapplication. Requestor would make no referrals or recommendations regarding specific 
providers, practitioners, suppliers, tests, or products. Patients would not be informed of the 
identity of Donors. 

Second, Requestor's determination of an applicant's qualification for assistance would be 
based solely on his or her financial need, without considering the identity of any of his or 
her health care providers, practitioners, suppliers, products, or tests; the identity of any 
referring party; or the identity of any Donor that may have contributed for the support of the 
applicant's Specified Disease or the amount of the donation. Requestor would provide 
assistance based on a reasonable, verifiable, and uniform measure of financial need that 
would be applied in a consistent manner. 

Third, Requestor's assistance would in no way limit beneficiaries' freedom ofchoice. 
Beneficiaries will have already selected a provider, practitioner, or supplier of items or 
services-and Specialty Medications or a genetic test will have already been ordered for 

4 This conclusion is consistent with the OIG's November 2005 Special Advisory Bulletin on 
Patient Assistance Programs for Medicare Part D Enrollees (70 Fed. Reg. 70623; November 
22, 2005), in which the OIG made it clear that, in the circumstances described in the 
Bulletin, cost-sharing subsidies provided by bona fide, independent charities unaffiliated 
with donors should not raise anti-kickback concerns, even if the charities receive charitable 
contributions from those donors. 

5 Given this conclusion here-that the Proposed Arrangement is not likely to influence 
improperly beneficiary choice-we need not reach the issue of whether the new exception 
at section l 128A(i)(6)(F) of the Act, as added by the Patient Protection and Affordable Care 
Act (P .L. 111-148, 124 Stat. 119), might also apply. 
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them-prior to their application for Requestor's assistance. Beneficiaries would remain 
free to select any provider, practitioner, supplier, product, or test, regardless ofwhether that 
provider, practitioner, supplier, or product or test manufacturer has made contributions to 
Requestor's support program. Similarly, beneficiaries would be free at any time to switch 
providers, practitioners, suppliers, or products without affecting their continued eligibility 
for assistance. 

Finally. Requestor's own interest as a charitable, tax-exempt entity that must maximize use 
of its scarce resources to fulfill its charitable mission ensures that Requestor has a 
significant incentive to monitor utilization so as to keep expenditures to a minimum. 

III. CONCLUSION 

Based on the facts certified in your request for an advisory opinion and supplemental 
submissions, we conclude that: (i) the Proposed Arrangement would not constitute grounds 
for the imposition of civil monetary penalties under section 1128A(a)(5) of the Act; and (ii) 
while the Proposed Arrangement could potentially generate prohibited remuneration under 
the anti-kickback statute, if the requisite intent to induce or reward referrals ofFederal 
health care program business were present, the OIG would not impose administrative 
sanctions on The Assistance Fund, Inc. under sections l 128(b)(7) or 1128A(a)(7) of the Act 
(as those sections relate to the commission of acts described in section 1128B(b) of the Act) 
in connection with the Proposed Arrangement. This opinion is limited to the Proposed 
Arrangement and, therefore, we express no opinion about any ancillary agreements or 
arrangements disclosed or referenced in your request for an advisory opinion or 
supplemental submissions. 

IV. LIMITATIONS 

The limitations applicable to this opinion include the following: 

• This advisory opinion is issued only to The Assistance Fund, Inc., the 
requestor of this opinion. This advisory opinion has no application to, and 
cannot be relied upon by, any other individual or entity. 

• This advisory opinion may not be introduced into evidence in any matter 
involving an entity or individual that is not a requestor of this opinion. 

• This advisory opinion is applicable only to the statutory provisions 
specifically noted above. No opinion is expressed or implied herein with 
respect to the application of any other Federal, state, or local statute, rule, 
regulation, ordinance, or other law that may be applicable to the Proposed 
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Arrangement, including, without limitation, the physician self-referral law, 
section 1877 of the Act. 

• This advisory opinion will not bind or obligate any agency other than the U.S. 
Department of Health and Human Services. 

• This advisory opinion is limited in scope to the specific arrangement 
described in this letter and has no applicability to other arrangements, even 
those which appear similar in nature or scope. 

• No opinion is expressed herein regarding the liability of any party under the 
False Claims Act or other legal authorities for any improper billing, claims 
submission, cost reporting, or related conduct. 

This opinion is also subject to any additional limitations set forth at 42 C.F .R. Part 1008. 

The OIG will not proceed against The Assistance Fund, Inc. with respect to any action that 
is part of the Proposed Arrangement taken in good faith reliance upon this advisory opinion, 
as long as all of the material facts have been fully, completely, and accurately presented, 
and the Proposed Arrangement in practice comports with the information provided. The 
OIG reserves the right to reconsider the questions and issues raised in this advisory opinion 
and, where the public interest requires, to rescind, modify, or terminate this opinion. In the 
event that this advisory opinion is modified or terminated, the OIG will not proceed against 
The Assistance Fund, Inc. with respect to any action taken in good faith reliance upon this 
advisory opinion, where all of the relevant facts were fully, completely, and accurately 
presented and where such action was promptly discontinued upon notification ofthe 
modification or termination of this advisory opinion. An advisory opinion may be 
rescinded only if the relevant and material facts have not been fully, completely, and 
accurately disclosed to the OIG. 

Sincerely, 

Lewis Morris 
Chief Counsel to the Inspector General 
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IRS Verification Letter 
Below is a copy of The Assistance Fund's IRS Determination Letter of 501(c) 3 status. 
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INTERNAL REVENUE SERVICE DEPARTMENT OF THE TREASURY 
P. 0. BOX 2508 
CINCINNATI, OH 45201 

Employer Identification Number: 

Date: NOV O9 -DLN: 
THE ASSISTANCE FUND INC 
C/O NIXON PEABODY LLP Contact Person: 
ANITA PELLETIER MITCHELL P STEELE 

ID# -_..._ Contact Telephone Number: 

Accounting Period Ending: 
December 31 

Public Charity Status: 
170(b} (l} (A} (vi) 

Form 990 Required: 
Yes 

Effective Date of Exemption: 
May 12, 2009 

Contribution Deductibility: 
Yes 

Addendum Applies: 
No 

Dear Applicant: 

We are pleased to inform you that upon review of your application for tax 
exempt status we have determined that you are exempt from Federal income tax 
under section 501(c) (3) of the Internal Revenue Code. Contributions to you are 
deductible under section 170 of the Code. You are also qualified to receive 
tax deductible bequests, devises, transfers or gifts under section 2055, 2106 
or 2522 of the Code. Because this letter could help resolve any questions 
regarding your exempt status, you should keep it in your permanent records. 

Organizations exempt under section 50l(c) (3} of the Code are further classified 
as either public charities or private foundations. We determined that you are 
a public charity under the Code section(s) listed in the heading of this 
letter. 

Please see enclosed Publication 4221-PC, Compliance Guide for S0l(c) (3) Public 
Charities, for some helpful information about your responsibilities as an 
exempt organization. 

Letter 947 (DO/CG) 
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THE ASSISTANCE FUND INC 

Sincerely, 

Robert Choi 
Director, Exempt Organizations 
Rulings and Agreements 

Enclosure: Publication 4221-PC 

Letter 947 (DO/CG) 
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Co-Pay Assistance Enrollment Application Form 
In order to continue receiving assistance, patients must submit the following four (4) page 

application and supporting documentation within the designated time period. 
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Enrollment Application Form 

Please complete the information listed below to apply for The Assistance Fund, Inc. Co-pay Assistance Program. If you 
need any assistance filling out the application, please call 877-245-4412. 

Completing this application does not guarantee acceptance in The Assistance Fund, Inc. Co-pay Assistance Program. 

Patient Information Patient ID: 
Patient Legal Last Name: Legal First Name: Middle: Marital Status: 

Married D Single D 

E-mail Address: Phone: H D w D Other D Phone: H D w D Other D 

Mailing Address: P.O. Box: □ N/A 

City: State: Zip Code: 

Social Security Number: Date of Birth (MM/DD/YYYY): Sex: Pharmacy Related Medication: 

I I 
D Unknown 

Primary Diagnosis: Name of Related Medication: Related Medication Daily Dosage: 

Primary Diagnosis Physician Information 

Physician Last Name: First Name: Practice Name: 

Email Address: Phone: Fax: 

Mailing Address: P.O. Box: 0 N/A 

City: State: Zip Code: Office Contact and Title (if applicable): 

Prescription Drug Coverage Insurance lnformation1 

Insurer Name: Cardholder Last Name: First Name: Middle: 

Member ID#: Group#: Phone: Secondary Phone: 

Financial lnformation2 

Total Annual Household Income: Household Size: Current Employment Status: 

D Employed D Unemployed D Retired D Disabled 

Has your annual income changed significantly in the last year? D Yes D No 

If yes, how much: Up$_____ Down$_____ 

TAF_EA_3-1-10 
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Alternate Contact Information 
Alternate Contact Last Name: First Name: Middle: 

Relationship to Patient: Phone: H D w D Other D Phone: H D w D Other D 

Supporting Documentation 
Specific supporting documentation must be submitted along with the application in order to receive assistance 
from The Assistance Fund. Please read the following closely and return the appropriate paperwork with the 

completed application. 

1 Prescription Drug Coverage Insurance Information Documentation 
• Copies of prescription drug coverage insurance card(s), both front and back. 

Please note: Documentation verifying your TOTAL ANNUAL HOUSEHOLD INCOME is required to obtain 

assistance. You must provide one or any combination of the following documents (or their equivalents) in 

order to report the total annual household income: 

2 Financial Information Supporting Documentation 
• Copy of most recent federal tax return 

• Most recent W-2 or 1099 for each member of the household 

• Statement of social security benefits (if you or members of the household collect Social Security 

benefits) 

• Copy of most recent pay stub or letter from employer clearly stating compensation. 

If no official documentation reflecting total annual income can be obtained, you may provide a letter 

from treating physician attesting to your income and medical costs. 

Please call The Assistance Fund if any clarification is needed. 

The Assistance Fund, Inc. Phone: (877)245-4412 

5323 Millenia Lakes Boulevard, Suite 200 Fax: (866)254-9411 

Orlando, Florida 32839 Website: www.theassistfund.org 
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Agreements 
Compliance: I agree to be fully compliant in taking the drug for which financial assistance is being 

provided in accordance with my doctor's directions. I understand that I may be dis-enrolled from The 

Assistance Fund if I am non-compliant with a prescription medication regimen. 

Certification and Acknowledgement: I agree that all of the information I have provided is truthful and 

accurate to the best of my knowledge. I understand that I am free at any time to switch providers, 

practitioners, suppliers, or covered specialty medications without affecting my continued eligibility for 

assistance. I understand that my application for assistance does not guarantee funding will be 

available. I understand that if I am awarded financial assistance that it will be provided on a calendar 

year basis. I must reapply for assistance each calendar year. There is no guarantee that funding will be 

available in any subsequent year. 

Provision of Alternative Assistance: I acknowledge that The Assistance Fund has been established to 

help patients in need of financial assistance with their specialty medications and who qualify based on 

the guidelines established by the fund. I further agree that if approved for assistance I must maintain 

my qualification status throughout the period of approved assistance from The Assistance Fund. 

I also agree that if at any time during the approved assistance period, the government benefit changes, I will 

be responsible to update the Assistance Fund. If I am no longer in need of assistance, or in need of less 

assistance, my qualification status may change and The Assistance Fund may cease providing me assistance 

or may reduce the amount of assistance allocated to me for the balance of the year. 

Furthermore, if at any time during the approved assistance period, I receive additional 

retroactive prescription drug financial assistance directly from the government, that assistance will be 

deducted from the amount of assistance provided by The Assistance Fund. In cases where the amount of 

retroactive funding provided directly from the government is in excess of the amount of remaining annual 

funding allocated to me by The Assistance Fund, I will be responsible for reimbursing The Assistance Fund for 

the amount of excess retroactive funding or, at the option of the Assistance Fund, the amount of 

any such excess retroactive funding may be deducted in a following year from funding that would otherwise 

be allocated to me by the Assistance Fund. 

Limitation of Liability: I agree that The Assistance Fund, its sponsors and donors shall not be liable for any 

damages of any kind, without limitation, arising out of or in connection with receiving co-pay assistance or 

other benefits or services provided as a part of this program. 

Signature of Patient or Patient's Representative Date 

Print name of Patient's Representative (if applicable) 

Relationship to Patient (if applicable) 

The Assistance Fund, Inc. Phone: (877)245-4412 

5323 Millenia Lakes Boulevard, Suite 200 Fax: (866)254-9411 
Orlando, Florida 32839 Website: www.theassistfund.org 
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Patient Authorization to use or release Protected Health Information 

I authorize the use and disclosure of my individually identifiable health information ("Protected Health 

Information") by The Assistance Fund, Inc, a non-profit organization, to process my application for the 

Co-pay Assistance Program, to enroll me in the Co-pay Assistance program if I am eligible and there are 

funds available and to administer the Co-pay Assistance program if I am enrolled. I authorize my health 

care provider and insurance company to disclose to The Assistance Fund, Inc my health information 

verbally or written to be used for the purposes stated above. I understand that my Protected Health 

Information may be subject to re-disclosure pursuant to this authorization. I may withdraw this 

authorization by mailing or faxing a letter of revocation to The Assistance Fund, but if I do, it will not 

have an effect on any actions The Assistance Fund took before it received revocation of this 

Authorization. If I revoke this authorization, I will no longer be eligible to receive assistance through this 

program. This authorization has no expiration date. 

I authorize The Assistance Fund, Inc to use and disclose my Protected Health Information to 

Government Funded or other co-pay assistance programs that may assist me financially to obtain my 

medication. I understand that I may request copies of the Protected Health Information described in 

this authorization if I request to do so. 

Signature of Patient or Patient's Representative Date 

Print name of Patient's Representative (if applicable) 

Relationship to Patient (if applicable) 

The Assistance Fund, Inc. Phone: (877)245-4412 

5323 Millenia Lakes Boulevard, Suite 200 Fax: (866)254-9411 

Orlando, Florida 32839 Website: www.theassistfund.org 
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Donor Agreement 
The following is The Assistance Fund Donor Agreement. 
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Nixon Peabody LLP Draft 8/27/2009 

DONOR AGREEMENT 

AN AGREEMENT, dated this_ day of _____, 200_, by and between DONOR 
NAME, doing business at DONOR ADDRESS, CITY, STATE ZIP CODE (the "Donor"), and 
the Assistance Fund, located at 5323 Millenia Lakes Boulevard, Suite 200, Orlando, Florida 
32839 (the "Fund"). 

WHEREAS, the Fund is a charitable organization that was formed to establish a grant 
program to assist needy individuals diagnosed with _____ amongst other disease states to 
afford their specialty medications; and 

WHEREAS, the Donor wishes to make a gift for the benefit of the Fund to further the 
Fund's charitable activities; and 

WHEREAS, the Fund recognizes its responsibility to the Donor with respect to the use of 
the Gift. 

NOW, THEREFORE, the parties hereto agree as follows: 

1. Gift. The Donor, in consideration of its/his/her abiding interest in the Fund and its 
charitable works, hereby donates to the Fund the amount of ______Dollars ($__~ 
(the "Gift") which shall be used as follows: 

a. Specific description and sub description here. 

2. Conditions for Acceptance of Gift. Donor agrees and acknowledges that the Gift 
herein provided for is made in recognition of and subject to the terms and conditions of the 
Certificate oflncorporation and By-laws of the Fund as from time to time may be amended, and 
that the Gift shall at all times be subject to such terms and conditions. The Donor acknowledges 
that, should the purposes for which the Gift is made ever becomes obsolete or incapable of 
fulfillment, the Fund's governing board may exercise its judgment to select a similar use for the 
Gift which will most nearly fulfill the original charitable intent of the Gift. 

3. Fund's Representations. The Fund represents and covenants to the Donor, which 
representations and covenants shall survive this Agreement: 

(a) The Fund is an organization described in Internal Revenue Code ("Code') 
Section 50l(c)(3) and is classified as a public charity under Code Sections 
509(a) and 170(b)(l)(A)(vi). 

(b) The Fund shall furnish the Donor such documentation as may be required to 
substantiate the Gift. 

(c) The Fund has the corporate authority to enter into this Agreement with the 
Donor. 

12686383.1 
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4. Entire Agreement. This Agreement constitutes the entire agreement between the 
parties regarding the Agreement's subject, and supersedes all oral and written agreements 
entered before or at the same time as this Agreement concerning the Agreement's subject. 

5. Governing Law. This Agreement shall be governed by and its terms and 
conditions construed in accordance with the laws of the State of Florida without reference to its 
conflict of laws rules. 

6. Counterparts. This Agreement may be signed in one or more counterparts, all of 
which are deemed original. 

IN WITNESS WHEREOF, the Donor and the Fund have executed this Agreement as of 
the date first set forth above. 

DONORNAME 

By:-----------
Name: 
Title: 

THE ASSISTANCE FUND, INC. 

By:---------
Name: 
Title: 

12686383.1 
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