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Issues to Discuss for Cross Training

Issue

Confidentiality

Discussion

Members of the MDT should understand
each member’s legal mandates regarding
confidentiality. Without exception, every
MDT grapples with issues related to
confidentiality and for some communities
wishing to start an MDT, confidentiality can
be the greatest barrier to collaboration.
Confidentiality is also invoked as an
explanation/excuse for not forming an
MDT.

Confidentiality (which is about data, while
privacy is about people) involves restricting
the flow of information. Confusion over
privacy requirements has resulted in some
organizations denying requests for
information” or refusing to share
information, but clarification has been
offered in the context of HIPPA™ and
financial institutions,iV while some state
statutes permit release of information. (For
more details see the Toolkit item titled:
Statutory Review of Multidisciplinary
Teams and Information Sharing).”

After a discussion, the members should
establish confidentiality policies and
procedures for the MDT, including
definitions of what information is
considered confidential and how to treat
confidential information that is shared.
Also, as teams gain experience and
members get to know and trust each other,
concerns about confidentiality inevitably
diminish.

Exceptions to confidentiality. There are
exceptions to confidentiality, such as
mandatory reporting (see the Toolkit item
titled: Statutory Review of Multidisciplinary
Teams and Information Sharing). It is
important to inform victims about these
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Possible Options and/or Solutions

Some issues of confidentiality are
addressed in statutes. For example,
[linois” Elder Abuse and Neglect Act
(Illinois Public Act 85 - 1184) provides
immunity to any appropriate provider of
services who consults with the elder
abuse provider agency in the
development of a service case plan for a
victim of substantiated abuse.
California’s statute expressly allows
MDTs to share information with one
another."" Maine’s Elder Abuse Fatality
Review Team relies on a Maine statute
which allows team members to obtain
information from other team members
and also provides immunity to team
members who share that information
and thereby avoid a HIPAA violation."

However, very often other solutions are
needed, which might include:™
* A confidentiality provision in the

MOU.

* Signing a confidentiality pledge
prior to the meeting for individuals
who attend case review meetings
but are not part of the formal MDT
(see Toolkit item: Sample
Confidentiality Forms).

*  Asking clients to sign consent
forms to share case information
with other service providers.

* Having all MDT members sign
confidentiality agreements at each
meeting.

* Using pseudonyms or initials when
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exceptions. discussing cases.

* Including written reminders about
confidentiality (with applicable
state code sections) on monthly
meeting agendas.

*  Prohibiting note taking during case
review meetings except for the
MDT Coordinator.

* Establishing procedures to protect
documents shared during a meeting,
such as collecting all paper
documentation after the meeting
and shredding duplicate documents.

* Ensuring that any paper or digital
files are appropriately kept
confidential and safe. Locked file
cabinets and password protected
files stored behind a firewall are
good practices.

e Verbal reminders not to use names
during case review meeting.

* Reminding MDT members not to
present “discoverable” information.

e Having an agency’s attorneys
submit a ruling (interpretation)
permitting the agency representative
to share information with other
MDT members.

Information discussed during the MDT case | The team should agree who is going to
review meeting and any recommendations convey MDT information to the
resulting from the discussion will need to be | victim.™

conveyed to the victim.
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Jargon Jargon should be avoided as it contributes to = Develop a list of terms the MDT will
misunderstandings and makes people feel need to grapple with and begin the
left out. In order to understand one another, | process of cross learning. The MDT
your MDT will want to settle on a common | members may not adopt the terms of

language.” For example, law enforcement another profession, but they will at least
might refer to an act of hitting another have a better understanding that a term
person as an assault, while social workers may have a different meaning for

might refer to the action as physical abuse.” | different MDT members.
Consider another example:

Think of the word “prevention.” What does
it mean? Law enforcement might think of
locking someone up while APS might think
of providing services to an adult to keep any
abuse, neglect, and/or financial exploitation
from recurring.

As can be seen, using the term “prevention”
without having a common definition can
result in misunderstandings and loss of trust
among team members.

Agency Constraints | At face value, MDTs represent individuals Only through discussion of these issues

from different disciplines. However, the can the team develop a common
function of those professionals is to understanding of each other’s
intervene in various ways in the lives of constraints.

older individuals. Each discipline has been
given authority to do so by their respective
agencies. MDTs are granted the power to
introduce interventions and propose
solutions. As experts, they are part of the
knowledge class. They define, interpret and
manage problems experienced by older
adults.

Ask team members to articulate their
feelings of oppression within broader
systems of influence (legislation, statutes,
local policies) that stunt their ability to work

Xii

more effectively with these cases.
Consider discussing:

* The respective agency’s policies that
limit a number of functions (e.g., time
limitations for investigations or
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Conceptualizing
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Defining Elder
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providing services™)

* Funding limitations (e.g., an agency is
unable to pay for their employee’s time
at an MDT meeting due to “billable”
hours)

e The time consuming nature of providing
services

e Lack of appropriate providers

e Limitations on in-home

v

investigations/service provisions™

* Right to refuse services

There is no consensus among professionals
as to how to conceptualize elder abuse.™
Many agencies represented on the MDT
will hold different conceptualizations of
elder abuse, and the team will need to
struggle with coming to a consensus on this.

Elder abuse has been defined in different
ways.™" These definitions vary by victim
and by offender characteristics, by the types
of actions committed, and/or by the harms
incurred by victims, with some definitions
including victim age, victim vulnerability,
and the presence of a trust relationship.™"
Many agencies on the MDT must follow
their statutory definition of elder abuse.
State statutes likewise differ, as do policy
interpretations of state statutes by different
agencies. These various parameters should
be discussed thoroughly among the MDT
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Discuss the many ways in which elder
abuse has been conceptualized and how
your agency perceives elder abuse:

/i

e Older adults in need of protection™

* A form of family violence™"

Xviii

e A crime

X

* A public health problem™

¢ A medical issue™

i

* A human rights violation™

* A civil rights violation™

Elder Justice Act of 2009: (1)
ABUSE.—The term ‘abuse’ means the
knowing infliction of physical or
psychological harm or the knowing
deprivation of goods or services that are
necessary to meet essential needs or to
avoid physical or psychological
harm.™

CDC (website): Elder abuse is any
abuse and neglect of persons age 60 and
older by a caregiver or another person
in a relationship involving an
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members, although each agency
representative will have to adhere to their
agency’s definition. Elder abuse has been
defined by federal agencies and statutes as
well. For example:
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expectation of trust.*"

National Research Council

(2003): Elder mistreatment is defined
in this report to refer to (a) intentional
actions that cause harm or create a
serious risk of harm (whether or not
harm is intended) to a vulnerable elder
by a caregiver or other person who
stands in a trust relationship to the elder
or (b) failure by a caregiver to satisfy
the elder’s basic needs or to protect the

XXVii

elder from harm.

WHO (2002): Elder abuse is a single or
repeated act, or lack of appropriate
action, occurring within any
relationship where there is an
expectation of trust which causes harm
or distress to an older person. ™"
National Center on Elder Abuse (funded
by the Administration on Community
Living): Domestic elder abuse
generally refers to any of the following
types of mistreatment that are
committed by someone with whom the
elder has a special relationship (for
example, a spouse, sibling, child, friend,
or caregiver).”™™

Administration on Aging: In general,
elder abuse is a term referring to any
knowing, intentional, or negligent act
by a caregiver or any other person that
causes harm or a serious risk of harm to
a vulnerable adult.™

Elder Justice Roadmap Report (June
2014): Elder abuse is physical, sexual
or psychological abuse, as well as
neglect, abandonment and financial
exploitation of an older person by
another person or entity, that occurs in
any setting (e.g., home, community or
facility), either in a relationship where
there is an expectation of trust and/or
when an older person is targeted based
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Different disciplines hold different
perceptions and assumptions about the
causes of elder abuse.™ Chiefs of police
compared to nursing home employees hold
different perceptions of elder abuse, due in
part to their experiences working with
offenders in these two systems, and
differences in the systems themselves
(organizational culture™ ", goals, rules,
etc) P

Each agency represented on your MDT may
hold a different philosophical orientation
and operate under different professional
ethics (see the Toolkit item titled: List of
Professional’s Code of Ethics, for more
details) regarding older adults, elder
abuse,™" and ethical decision making.

XXXViii
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on age or disability.”™™

Behaviors perceived by one discipline
may be viewed as immoral but not
criminal, but may be perceived by
another discipline as criminal.™" This
is important because one’s framework
has implications for how one

XXXVi

responds.

The MDT members will need to openly
and honestly articulate and express their
world view (or personal biases)™* and
how they balance autonomy/self-
determination with protection. Your
team will need to grapple with concepts
such as self-determination™ and
beneficence, and how much risk the
MDT can tolerate. ™"

Members who defer to a belief in
personal autonomy at the expense of
victim safety may conflict with those
who emphasize victim safety above all
else. Part of the process of becoming a
team will be to align these varying
philosophies. Therefore, the team
members will need to acknowledge
these differences, talk through these
differences, and arrive at a consensus.

It is widely acknowledged and
somewhat documented that elder abuse
victims decline services. How is your
MDT going to handle these cases? Is
the goal harm reduction or harm
elimination? Even if your community
does not have an ethicist, the MDT
should carve out time annually to
discuss these ethical issues.
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Testifying in Court
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The team will need to decide upfront what
they consider a sufficiently good outcome to
justify ongoing investment in a case.""
Differences in the perception of acceptable
outcomes can impede investigation and the
actual outcome of the case.

Some MDT members might be concerned
about media coverage. Although each
agency likely has a media policy, the MDT
will need to discuss how the MDT will
respond to media attention.

There may be situations in which a member
of the MDT will be required to testify in a
legal proceeding.*”
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For example, law enforcement and
prosecutors may perceive evidence
collection, arrest, and prosecution of the
offender as a good outcome. However,
many older victims may not perceive
the outcome in a similar way. They
may prefer help for the offender rather
than incarceration or probation.

There is some evidence that MDTs are
associated with a higher likelihood of
conservatorship.™ Is that a good
outcome?

Consider designating one or two MDT
members to be the spokesperson for the
MDT, limiting other MDT members
from contact with the media.

The MDT will need to plan for this
possibility.
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See Center on Elder Abuse letter clarifying HIPPA in the context of adult protective services
http://www.centeronelderabuse.org/docs/HIPAAGIVES.pdf

¥ On September 24, 2013, eight federal agencies issued Interagency Guidance on Privacy Laws and Reporting
Financial Abuse of Older Adults, available at http://files.consumerfinance.gov/f/201309 cfpb_elder-abuse-
guidance.pdf

Y Cal. Welf. & Ins. Code S 15633.5 “(a) Information relevant to the incident of elder or dependent adult abuse
may be given to an investigator... who is investigating a known or suspected case of elder or dependent adult
abuse.” [California Welfare and Institutions Code]

Y Cal. Welf. & Ins. Code 10850.1 “(a) Notwithstanding any other provision of law, for purposes of Section
10850, the activities of a multidisciplinary personnel team engaged in the prevention, identification,
management, or treatment of child abuse or neglect, or of the abuse of elder or dependent persons are
activities performed in the administration of public social services, and a member of the team may disclose
and exchange any information or writing that also is kept or maintained in connection with any program of
public social services or otherwise designated as confidential under state law which he or she reasonably
believes is relevant to the prevention, identification, management, or treatment of child abuse or neglect, or of
the abuse of elder or dependent persons to other members of the team. All discussions relative to the
disclosure or exchange of any such information or writing during team meetings are confidential and,
notwithstanding any other provision of law, testimony concerning any such discussion is not admissible in
any criminal, civil, or juvenile court proceeding.” [California Welfare and Institutions Code; Cal. Welf. & Ins.
Code 10850 regards confidentiality]

Cal. Welf. & Ins. Code S 15633: “(b) Reports of suspected abuse of an elder or dependent adult and
information contained therein may be disclosed only to the following: ... (2) (A) Persons who are trained and
qualified to serve on multidisciplinary personnel teams may disclose to one another information and records
that are relevant to the prevention, identification, or treatment of abuse of elderly or dependent persons. ...”
[California Welfare and Institutions Code]

Cal. Welf. & Ins. Code 15754 (2011) “(a) Notwithstanding any provision of law governing the disclosure of
information and records, persons who are trained and qualified to serve on multidisciplinary personnel teams
may disclose to one another information and records which are relevant to the prevention, identification, or
treatment of abuse of elderly or dependent persons.” [California Welfare and Institutions Code - Adult
Protective Services]

“i Maine Revised Statutes Annotated Title 5, Part 1, Chapter 9, §200-H. Maine Elder Death Analysis Review
Team. “5. Access to information and records. In any case subject to review by the team, upon oral or written
request of the team, notwithstanding any other provision of law, any person that possesses information or
records that are necessary and relevant to a team review shall as soon as practicable provide the team with the
information and records. Persons disclosing or providing information or records upon request of the team are
not criminally or civilly liable for disclosing or providing information or records in compliance with this
subsection.” The complete statute is available at http://www.mainelegislature.org/legis/statutes/5/titleSsec200-
H.html
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