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I. BACKGROUND

A. ~l'he United States of America ("United States"), by the Attamey General, on

behalf of the United States Department of the Interior ("DOI") and the United States Department

of Commerce, National Oceanic and Atmospheric Administration ("NOAA"), has filed a

complaint against Bouchard Transportation Co., Inc., Tug Evening Tide Corp., and B. No. 120

Corp. ("Defendants") in this Court allegvng that the Defendants are liable to the United States

under Section 1002(a) and (b) of the Oil Pollution Act of 1990 ("OPA"), 33 U.S.C. § 2702 (a)

and (b), for damages for injury to, destruction of, loss of, or loss of use of, certain Natural

Resources, including the reasonable cost of assessing the damages, resulting from an oil spill that

occurred in the vicinity of Buzzards Bay, off the shores of the Commonwealth of Massachusetts

and the State of Rhode Island and Providence Plantations, on Apri127, 2003 (the "Oil Spill").

B, The Commonwealth of Massachusetts ("Commonwealth" or "Massachusetts'

has also filed a complaint on behalf of the Secretary for the Executive Office of Energy and

Environmental Affairs against the Defendants in this Court alleging that the Defendants are

liable to the Commonwealth under Section 1002(a) and {b) of OPA, 33 U.S.C. § 2702 (a) and

(b), and Section 5(a)(ii) of the Massachusetts Oil and Hazardous Material Release Prevention

and Response Act, M.G.L. c. 21E, § 5(a)(ii), for damages for injury to, destruction of, loss of, or

loss of use of, certain Natural Resources, including the reasonable cost of assessing the damages,

resulting from the Oil Spill.

C. The State of Rhode Island and Providence Plantations ("State" or "Rhode Island")

has also filed a complaint against the Defendants in the United States District Court for the

District of Rhade Island (the "Rhode Island Action") alleging that the Defendants are liable to

-1-
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the State under Section 1002(a) and (b) of OPA, 33 U.S.C. § 27Q2 (a) and (b), and Rhode Island

Gcn. Laws Section 46-12.5.7, for dAmagcs for injury to, destruction ~f, loss of, or loss flf use oF,

certain Natural Resowces, including the reasonable cost of assessing the damages, resulting from

the Oil Spill.

D. Rhode Island intends to file a motion pursuant to 28 U.S.C. § 1444(a), or

otherwise, to transfer the Rhode Island Action from the United States District Court for the

District of Rhode Island to the United States Disfict Court for the District of Massachusetts, as

to which the Parties do not object.

E. The Plaintiffs intend to file a joint motion to consolidate the separate actions

noted above in the United States Distxict Court for the District of Massachusetts, as to which the

Defendants do not object.

F. The complaints allege that the Oil Spill occurred when the tugboat Evening Tide,

owned and/or operated by the De£er~dant Tug Evening Tide Corp., awholly-owned subsidiary of

Defendant Bouchard Transportation Co., Inc., was towing the unmanned tank barge, Bouchard

No. 120, ovmed and/or operated by B. No. 120 Corp., also awholly-owned subsidiary of

Defendant Bouchard Transportation Co., Inc., in the vicinity of Buzzards Bay. The complaints

further allege that: (1) up to 98,000 gallons of oil were spilled or leaked as a result of the

incident; (2) the Oil Spill caused injury to, destruction of, loss of, or loss of use of, certain.

Natural Resources belonging to, maaaged by, held in trust by, appertaining to, or otherwise

controlled by the United States, the Commonwealth, and the State; and (3) the United States, the

Commonwealth, and the State have incurred costs in assessing the nature and extent of these

injuries.

-2-
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G. The United States, the Commonwealth, and the State share trusteeship of the

Natural Resources alleged in the complaints to he injured and are coordinating assessment and

restoration efforts.

H. The Parties agree and this Court funds that settlement of this matter without

further litigation is in the public interest and that the entry of this Consent Decree is the most

appropriate means of resolving these matters.

I. The Parties agree and this Court, by entering this Consent Decree, finds that: (1)

this Consent Decree has been negotiated by the Parties in good faith, following the Defendants'

participation in a cooperative natural resource damage assessment with the Trustees, pursu
ant to

the Memorandum of Agreement entered into by the Trustees and Bouchard Transportation Co.,

Inc. on October 12, 2006 ("Trustee and TtA Memorandum of Agreement") that is available in the

administrative record for this matter•, (2) settlement of this matter will avoid prolonged arxd

complicated litigation; and (3) this Consent Decree is fair, reasonable, and in the public interest.

J. The Defendants do not admit any liability arising out of the transacrions or

occurrences alleged in this action.

NOW, THEREFORE it is Adjudged, Ordered and Decreed:

YI.

1. The Parties agree and this Court concludes that it has jurisdiction over the subject

matter of this action pursuant to Section 1017(b) of OPA, 33 U.S.C. § 2717(b), and 28 U.S.C. §§

1331 and 1345. Venue lies in this District pursuant to Section 1017(b) of OPA, 33 U.S.C. §

2717(b), and 28 U.S.C. 139I(b). This Court has pendent jurisdiction over the state law claims.

This Court has, and the Defendants consent to, the Court's personal jurisdiction over them in

-3-
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cc,r~nect~nn with this action. Solely f~nr the p~~rpas~es of this Consent Decree and the underlying

complaints, the Defendants waive all objections and defenses that they may have to jurisdiction

of the Court or to venue in this District. Defendants shall not challenge this Court's. jurisdiction

to enter and enforce this Consent Decree,

III. PARTIES BOUND

2. This Consent Decree applies to and is binding upon: the United States, on behalf

of N4AA and DOI, as designated federal trustees for Natural Resources, including those Natural

Resources at, in the vicinity of, or affected by the Oil Spill; the Commonwealth, on behalf of the

Secretary of the Massachusetts Executive Office of Energy and Environmental Affairs

(EOEEA), and the State, on behalf of the Rhode Island Deparnnent of Environmental

Management (RIDEIvn, as designated state trustees for Natural Resources, including those

Natural Resources at, in the vicinity of, or affected by the Oil Spill; and, the Defendants,

including, without limitation, their successors and assigns, or other entities or persons otherwise

bound by Iaw. Any change in ownership or corporate status of the Defendants including, but not

limited to, any transfer of assets or real or personal property, shall in no way alter the

Defendants' or their successors' and assigns' rights or responsibilities under this Consent

Decree. In any action to enforce this Consent Decree, the Defendants shall not raise as a defense

the failure by any of their officers, directors, employees, agents, or contractors to take any

actions necessary to comply with the provisions of this Consent Decree.

IV.

3. Unless otherwise expressly provided herein, terms used in this Consent Decree

which are defined in OPA or in the regulations promtulgated by NOA.A under OPA, 15 C.F.R.

-4-
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Part 990, shall have the meaning assigned to them in OPA or in such regulations, as applicable.

Vlrhenever the following terms are used in this Consent Decree or in the appendices attached

hereto and incorporated hereunder, the definition specified hereinafter shall apply.

a. "Aquatic Resources" shall mean: aquatic habitats in certain intertidal

sediment areas (other than those intertidal habitats addressed as "Shoreline Resources"), the

water column, and subtidat sediment areas; any and all living organisms that reside in or utilize

those aquatic habitats; and the services provided by those habitats and living organisms.

References to Aquatic Resources shall include Aquatic Resources of Ram Island, except when

otherwise noted.

b. "Bouchard B.120 Oil Spill Restoration Account" sha11 mean a sepaxate

project numbered account to be established within DOI's Natural Resource Damage Assessment

and Restoration Fund ("DOI NRDAR Fund"), which wi11 be funded by the Defendants in

accordance with Section VI (Payments by Defendants) of this Consent Decree and jointly

administered by the Trustees in accordance with Section VIII (Bouchard B. ] 20 Oil Spill

Restoration Account} of this Consent Decree and the Trustee Memorandum of Agreerr~ent,

idenrified in paragraph bb of this Section.

c. "Commonwealth" shall mean the Commonwealth of Massachusetts.

d. "Consent Decree" shall mean this Decree and appendices attached hereto,

In the event of a conflict between this Consent Decree and any appendix, this Consent Decree

shall control.

e. "Costs of Assessment" shall mean all costs within the meaning of Sections

1002{b)(2)(A) and 1006(d)(1)(C) of OPA, 33 U.S.C. §§ 2702(b)(2)(A), 2706 (d)(1)(C), Section

-5-
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5{u)(ii) of M.G.L. o. 21E, and Rhode Island Gon. Laws Soation X16-12.5.1 at seq., incurred by tha

Trustees on or before December 31, 2009, including, but not limited to, direct, indirect, and

administrative costs in assessing the alleged injury to, destruction of, loss of, or loss of use of, all.

Nattu~al Resources at ar in connection with the Oil Spitl (not just Aquatic Resotarces, Shoreline

Resources, Recreational Resources, and Piping Plovers) and/or directly or indirectly related to

negotiating this Consent Decree, and all Trustee costs of approving this Consent Decree.

f. "Day" shall mean a calendar day unless expressly stated to be a working

day. "Working dad' shall mean a day other than a Saturday, Sunday, or Federal holiday. In

computing any period of time under this Consent Decree, where the last day would fa11 on a

Saturday, Sunday, or Federal holiday, the period sha11 run until the close of business of the next

Working Day.

g. "Defendants" shall mean Bouchard Transportation Co., Inc., Tug Evening

Tide Corp,, end B. No. 12Q Corp.

h. "DOI" shalt mean the United States Department of the Interior.

i. "EOEEA" shall mean the Executive Oi~ice of Energy and Environmental

Ai~airs of the Commonwealth of Massachusetts.

j. "Fund" shall mean the Oil Spill Liability Trust Fund established pursuant

to 2b U.S.C. §§ 4621 and 9509.

k. "Interest," as that term is used in Section VI (Payments by Defendants) of

this Consent Decree, shall mean interest at the rate provided in 28 U.S.C. § 1961. Interest shall

be simple interest calculated on a daily basis.
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1. "M.G.L. c. 21 E" shall mean the Massachusetts Oil and Hazardous

Material Rel~as~ Pr~v~ntion and Rcsponsc Aot, Mass. Gen. Laws ch. 21 E, § § 1-19.

m. "Natural Resources" shall have the meaning provided in Section 1001(20)

of OPA, 33 U.S.C. § 2701(20).

n. "Natural Resource Damages" shall mean the damages described at

Section 1002(b)(2)(A) of OPA, 33 U.S.C. § 2702{b)(2xA), Section S{a)(ii) of M.G.L. c. 21E,

and Rhode Island Gen. Laws Section 46-12.5.1-7.

o. "NOAH" shall mean the National Oceanic and Atrnospheric

Administration.

p. "Oil Spill" shall meats the ail spill that occurred on Apri127, 2003, when

the tugboat Evening Tide was towing the unmanned tank bazge, Bouchard No
. 120, in the

viciunity of Buz~.ards Bay off the shores of the Commonwealth of Massachusetts and t
he State of

Rhode Island.

q. "OPA" shall mean the Oil Pollution Act of 1990, Pub. L. No. 101-380,

104 Stat. 484, 33 U.S.C. §§ 2701-2761.

r. "Parties" shall mean the Plaintiffs and the Defendants.

s. "Piping Plovers" shall mean a small North Annerican shorebird,

Charadrius melodus, that breeds on beaches along the Atlantic Coast, including beaches in the

Commonwealth of Massachusetts and the State of Rhode Island. The Atlantic Coast Piping

Plover population is designated as threatened under the Endangered Species Act of 1973, as

amended, the Massachusetts Endangered Species Act, Mass. Gen. Laws ch. 131A, §§ 1-6, and

-7-
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Chapter 20-37 of the Rhode Island Gen. Laws, relating to Endangered Species of Animals and

Plants.

t. "Plaintiffs" shall mean the United States, the Commonwealth of

Massachusetts, and the State of Rhode Lsland.

u. "Ram Island" shall mean the island located in Buzzards Bay off the coast

of Massachusetts, approxinnately one-half mile south of Antassawamock, in the Town of

Mattapoisett. The island, approximately three acres in size, is owned by the Commonwealth of

Massachusetts, Division of Fisheries and Wildlife and managed as a Wildlife Sanctuary.

v. "Recreational Resources" shall mean the human use of Natural Resources

by all members of the public for recreational activities and includes shellfishi~ag, gezteral

shoreline use, and boating as determined by the Tntstees in the Bouchard B-120 Oil Spill

Buzzards Bay, Massachusetts Lost Use Valuation Report, dated March 31, 2009 (cooperatively

prepared by the Bouchard B-120 Oil Spill Lost Use Technical Working Group).

w. "Restoration Plan(s)" shall mean a plan or plans developed by the Trustees

in accordance with OPA and its underlying regulations at l S C.F.R. §§ 990.53 — 990.56.

x, "RIDEM" shall mean the State of Rhode Island, Department of

Environmental Management.

y. "Section" shall mean a portion of this Consent Decree identified by a

Roman numeral.

z. "Shoreline Resocuces" sha11 mean; intertidal habitats including marshes,

sand beaches, and coarse substrates (except those intertidal habitats addressed as "Aquatic

Resources"}; any and all non-avian living organisms that reside in or utilize those intertidal

-8-
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haUitats ("non-avian intertidal organisms"); And the services provided by those intertidal habitats

and non-avian intertidal. organisms. References to Shoreline Resources shall include Shoreline

Rosouzces of Ram Island, excspt when otherwise noted.

aa. "State" shall meats the State of Rhode Island and Frovidence Plantations.

bb. "Trustee Memorandum of Agreement" shall mean the Memorandum of

Agreement entered into by the Trustees, as well as any amendments thereof. A copy of the

Memorandum of Agreement is attached hereto as Appendix A.

cc. "Trustees" shall mean the designated Federal and state officials, and their

designees, who act on behalf of the public as trustees for the Natural Resources, including those

at, in the vicinity of, or affected by the Oil Spill: DOI, represented by the United States Fish and

Wildlife Service ("USF WS"), and NOAH are the federal trustees for Natural Resources related

hereto; the Secretary of EOEEA, and the Director of RIDEM are the state trustees for Natural

Resources related hereto.

dd. "United States" shall mean the United States of America, on behalf of the

DOI and NOAH, including all agencies, bureaus, administrations or departments of DOI and

NOAH.

ee. "Unpaid Costs of Assessment" shall mean all Costs of Assessment, as "

defined in paragraph e, that the Trustees have not received from the Defendants as of the date of

lodging of this Consent Decree including, but not limited to, Costs of Assessment disputed by

the Defendants and Costs of Assessnnent for which a request for payment has not been submitted

to the Defendants by such date.
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f f. "[ lnreimhxaz~ed C'~stc cif Aas~ssxxtent" shal l mean X11 ~.~~ts uvithin the

meazumg of Sections 1002(b)(2)(A) and 1006(d){1)(C) of OPA, 33 U.S.C. §§ 2702(b)(2)(A),

2706 (d)(1)(C), Section 5(a)(ii) of M.G.L. c. 21E, and Rhode Island Chen. Laws Section 46-

12.5.1 et seq., incurred by the Trustees after December 31, 2Q09, including, but not limited to:

(i) direct, indirect, and administrative costs, in assessing the alleged injury to, destruction of, loss

of, or loss of use of alf Natural Resources at or in connection with the Oil Spill and/or directly or

indirectly related to negotiating this Consent Decree, and all Trustee costs of approving this

Consettt Decree; and (ii) costs directly or indirectly related to negotiating and approving any

subsequent Consent Decrees) concerning alleged injury to, destruction of, loss of, or loss of use

of, Natural Resources at or in connection with the Oil Spill, except that Unreimbursed Costs of

Assessment sha11 not include any and al! assessment costs necessary to prepare and implement a

Restoration Pla~n(s) for Aquatic Resources, Shoreline Resources, Recreational Resources, and

Piping Plovers, as all such assessment costs are included in the amounts to be paid to the

Trustees pursuant to Faragraph 6.a below.

gg. "Wildlife Resources" shall mean: animal species except for Piping

Plovers; the habitats and other living organisms that support those species; and the ecological

services provided by those species, habitats, and othez living organisms.

V. GENERAL PROVISIONS

4. The Parties aze entering into this Consent Decree to resolve certain claims of the

United States, the Commonwealth, and the State against the Defendants attributable to the Oil

Spill, based on the Defendants' agreement to: (a) reimburse the Trustees for the Costs of

Assessment of damages to Natural Resources resulting from the Oil Spill incurred by the

-10-
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Trustees; and (b) provide compensation fox alleged injury to Aquatic Resources, Shoreline

Resources, Recreational Resources, and Pipi~~g Pl~vcr~, iuclu~auYg airy c~.ss~5snient costs

necessary to prepare and implement a Restoration Plans} for such resources, to the extent

provided in Paragraph 6.a below, but aot for alleged injury to Wildlife Resources, and/or othcr

potential non-Piping Plover, non-Recreational, nan-Aquatic, and non-Shoreline Natural

Resource injuries resulting from the Oil Spill, which will be addressed separately in the future.

VI. PAYMENTS BY DEFENDANTS

S. Acknowledgment of paid Costs of Assessment dating from

Apri127, 2003 through December 31, 2009.

a. NOAH acknowledges its receipt of payment from the Defendants in the

amount of $ 298,312 in partial reimbursement of NOAA's Costs of Assessment which have

arisen from the Oil Spill and reserves all rights regarding the Unpaid Costs of Assessment.

b. DDI acknowledges its receipt of payment from the Defendants in the

amount of $ 989,812.23 in partial reimbursement of DOI's Costs of Assessment which have

arisen from the Oil Spill and reserves all rights regarding the Unpaid Costs of Assessment.

c. The Commonwealth acknowledges its receipt of payment from the

Defendants in the amount of $ 285,4Q5.89 in reimbursement of the Commonwealth's Costs of

Assessment which have arisen from the Oil Spill.

d. The State acknowledges its receipt of payment from the Defendants in the

amount of $ ~ in reimbursement of the State's Costs of Assessment which have arisen from the

Oil Spill and reserves all rights zegarding the Unpaid Costs of Assessment.

-i l-
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6. Payment of the P1AinHffs' C']~im~ for 1nj~~ry t~ A~x~fltic R.esonrces, Shoreline

Resources, Recreational Res~uurces and Piping Plovers.

a. Within thirty (30) days of the effective date of this Consent Decree, the

Defendants shall pay $6,076,393 plus Interest as provided in Pazagraph 7 (if any), to DOI an

behalf of the Plaintiffs, as follows:

i. Defendants shall pay $1,522,000 to DOI on behalf of the Plaintiffs,

as monetary compensation for injury to Aquatic Resources and Shoreline Resources (except Ram

Island Shoreline Resources) alleged to have arisen from the Oil Spill;

ii. Defendants shall pay $534,040 to DOI on behalf of the Plaintiffs,

as monetary compensation for injwry to Ram Island Shoreline Resources alleged to have arisen

from the Oil Spill;

iii. Defendants shall pay $3,305,393 to DOI on behalf of the Plaintiffs,

as monetary compensation for injury to Recreational Resources alleged to have arisen from the

Oil Spill; and

iv: Defendants sha11 pay $715,000 to DOI on behalf of the Plaintiffs,

as monetary compensation for injury to Piping Plovers alleged to have arisen from the Oil Spill.

b. The funds paid pursuant to Paragraph a shall be used jointly by the

Trustees in accardanee with Section VIII (Bouchazd B.120 Oil Spill Restoration Account) of this

Consent Decree and the Trustee Memorandum of Agreement. The Defendants shall transfer

these funds to the Bouchard B.12fl Oil Spill Restoration Account via an Electronic Funds

Transfer ("EFT").through the U.S. Treasury's Automated Clearing House (ACH}/Remittance

Express program in accordance with instructions to be provided by DOI within 15 days of the

-12-
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date ~nf th+~ entry of the Consent Decree. Payment shall be deemed to have been made upon

receipt of these funds by EF"I`. A copy of the papeivvork dociunentittg the EFT and any

accompanying correspondence shall be sent by the Defendants to the persons listed in Section

XIII (Notices) of this Consent llecree for notices to tlxe Trustees, as well as to:

Natural Resource Damage Assessment and Restoration Program

Attu: Restoration Fund Manager
Mail Stop 4449
1849 C Street, N.W.
Washington, D.C. 20240

NOAAJNOS/OR&R
ATTN: Kathy Salter, DARRF Manager

1305 East West Highway
SSMC4, Room 9331
Silver Spring, Maryland 209I0-3281

Notices shall reference the DOJ Case Number (#90-5-1-1-08159), spill name, location, and name

of paying responsible party.

c. Because the jurisdiction, tzusteeships, aced restoration goals of the Trustees

for injured Nahual Resources may overlap, rnanies paid to DOI on behalf of all of the Plaintiff's

and placed in the DOI NARDAR Fund pursuant to this paragraph shall be jointly admuustered,

in accordance with the Trustee Memorandum of Agreement, as agreed by the Plaintiffs.

d. The Defendants aze jointly and severally liable for such payment.

7. Interest.

a. In addition to the payment to be made pursuant to Paragraph 6,

Defendants shall pay Interest an the amount due pursuant to that Paragraph, as set forth herein.

Interest shall be calculated as follows:

i. if the Defendants execute and return this Consent Decree to the

-13-
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United States, with copies to the Commonwealth and the State, within thirty (30) days of the

Defendants' receipt of this Consent Decree by cerCified mail, as deternuned by the date of the

signatlue provided by the Defendants' authorized representative or agent acknowledging receipt

of the document, no Interest shall accrue;

ii, if the Defendants execute and return this Consent Decree to the

United States, with copies to the Conunanwealth and the State within thirty (30) days of the

Defendants' receipt of this Consent,Decree by certified mail, as determined by the date of the

signature provided by the Defendants' authorized representative or agent acknowledging receipt

of the document, but payment is not rimely, Interest shall be calculated from the date thirty (30)

days after the effective date of this Consent Decree until the date of payment; and

iii. if the Defendants execute and return this Consent Decree to the

United States, with copies to the Comrnonweatth and the State, more than thirty (30) days from

the date of the Defendants' receipt of this Consent Decree by certified mail, as determined by the

date of the signature provided by the Defendants' authorized representative or agent

acknowledging receipt of the document, Interest shall be calculated from the date thirty (30) days

after the Defendant's receipt of this Consent Decree until the date of payment.

b. Interest on any unpaid balance due under Paragrraph 6 shall be paid to the

DOI in the manner set forth in Paragraph 6. The Defendants are jointly and severally liable for

any such interest payment.

c. Payments of Interest made under this Paragraph shall be in addition to

such other remedies or sanctions available to Plaintiffs by virtue of Defendants' failure to make

tirnety payments under this Consent Decree.
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VIi. STIPULATED PENALTIES

S. Assessment of Stipulated Penalties.

The Defendants shall pay a stipulated penalty to the United States, the C;omrnonwealth, and the

State for failure to make any payment in Paragraphs 6 or 7, at the rate of two thousand dollazs

($2,000) per day for each day ofnon-compliance up to the fast thirty (30) days of non

compliance. After thirty (30) days of failure to make any payment in Paragraphs 6 or 7, the

Defendants shall pay a stipulated penalty to the United States, the Commonwealth, and the State

at the rate of four thousand dollars ($4,000) per day For each day ofnon-compliance after the

first thirty (30) days of non-compliacice.

a. Stipulated penalties shall begin to accrue on the day after payment is due

and continue to accrue until the date of payment. Nothing herein shall prevent the simultaneous

accrual of separate penalties for separate violations of this Consent Decree.

b. Any stipulated penalty payments shall be divided equally among the

United States, the Commonwealth, and the State.

c. The Defendants are jointly and severally liable for payment of such

stipulated penalties.

d. The United States, the Commonwealth, and/or the State may give

the Defendants written notification that they have failed to make a payment as

required by Paragraphs 6 or 7. Such notice shall describe the noncompliance and make a

demand for the payment of the stipulated penalties. However, stipulated penalties shall accrue as

pxovided in Paragraph 8.a regardless of whe~ttier the Defendants have been ttotified of a violation.

The Defendants shall pay stipulated penalties within thirty (30) days of zeceipt of written demand
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for such stipulated penalties by certified mail, as determined by the date of the xequir~ed signature

by the Defendants' authorized representative or agent acknowledging receipt of the written

demand.

e. If the Defendants fail to pay stipulated penalties when due, tha

United States, the Commonwealth, and/or the State may institute proceedings to collect the

stipulated penalties, as well as Interest as provided in Paragraph 8.f below.

f. Interest on Stipulated Penalties.

The Defendants shall pay Interest on the unpaid balance of any stipulated penalties due, which

shall begin to accrue on the date thirty (30) days past the demand therefor. The Interest on the

unpaid balance of stipulated penalties due pursuant to Paragraph 8.a shall be divided equally

among the United States, the Commonwealth, and the State. The Defendants are jointly and

severally liable for such interest payments.

g. Notwithstanding any other provision of this Section, the United States, the

Commonwealth, and/or the State may, in their unreviewable discretion, waive any portion of its

share of the stipulated penalries that have accrued pursuant to this Consent Decree.

h. Nothing in this Consent Decree shall be construed as prohibiting,

altering, or in any way limiting the ability of the United States, the Commonwealth, and/or the

State to seek any other remedies or sanctions available by virtue of Defendants' violation of this

Consent Decree or of the statutes and regulations upon ~uvhich it is based.

9. Payment Instructions for Stipulated Penalties.

Any stipulated penalty payment sh~atl be accompanied by a reference to tlus Consent Decree, be

identified as "Stipulated Penaities," and reference "the Bouchard B.12Q Oil Spill" Notice of
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payment of a stipulated penalty shall be made to the Trustees in the manner specified in Section

3~II (Notices).

a. Stipulated penalty payments to the Uzuted States shall be made by

FedWire Electronic Funds Tz~ansfer ("EFT") to the U.S. Department of Justice in accordance

with written instructions to be provided to Defendants by the Financial Litigation Unit of the

U.S. Attorney's Office for the District of Massachusetts. At the time of payment, Defendants

shall send a copy of the EFT authorization form and the EFT transaction record, together with a

transmittal letter, which shall state that the payment is for stipulated penalties owed pursuant to

the Consent Decree, and shall reference the case name, civil acrion number, DOJ Case Number

{#9d-5-1-1-08159), and the violations for which the stipulated penalties are being paid to the

United States, in accordance with Section XIII of this Decree (Notices).

b. Stipulated penalty payments to the Commonwealth shall be made by

certified check made payable to the Commonwealth of Massachusetts and sent to:

Executive Office of Ettergy and Environmental Affairs
Attu: Chief Financial Officer
100 Cambridge Street, Suite 900
Boston, MA 02114

Copies of the check shall be sent to:

MA Department of Environmental Protection
Bureau of Waste Site Cleanup
NRD Program
One Winter Street, 8~' Floor
Boston, MA 02108 (Attu: Karen Pelto)

Office of the Attorney General
Environmental Protection Division
One Ashburton Place
Boston, MA 02108 (Attu: Seth Schofield)
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Payment$ mace pnrst~~nx to this Para~raPh sh~ii he credited t~ the Natural Resource Damages

Trust (established by 1998 Mass. Acts ch. 194, sec. 317, as amended by 2004 Mass. Acts ch.

149, sec. 222). The Defendants shall note the following on the face of the check: Natural

Resources Damages Trust, Account Number, 2000-6020.

c. Stipulated penalty payments to the State shall be made by certified check

made payable to the RI Department of Environmental Management, OSPAR FUND, and sent to

the Department of Environmental Management, 235 Promenade Street, Providence, RI 02908

(Attu: Mary E. Kay).

VIII. BOUCHARD B.120 OIL SPILL RESTORATION ACCOUNT

10. At no further cost to the Defendants, except as provided by Paragraph 15.g beIaw,

the Trustees will prepare a Restoration Plans) for Aquatic Resources, Shoreline Resources,

Recreational Resources, and Piping Plovers and jointly, as provided in the Trustee Memorandum

of Agreement, approve expenditures from the Bouchard B.120 Oil Spill Restoration Account

consistent with the Restoration Plans) for the resources identified in this paragraph and pursuant

to the teems of the Trustee Memorandum of Agreement. If the funds in the Bouchard B.120 Oil

Spill Restoration Account are not sufficient to complete the activities in the Restoration Plans)

for Aquatic Resouzces, Shoreline Resources, Recreational Resources, and Piping Plovers, neither

the Defendants nor the Trustees shall be required to expend additional funds to complete the

activities in the Restoration Plan(s).

1 1. All funds for Aquaric Resources, Shoreline Resources, Recreational Resources,

and Piping Plovers in the Bouchard B.120 Oil Spill Restoration Account, including any interest

or return on investment thereon, shall beheld in the Bouchard B.120 Oil Spill Restoration
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Account solely far use b~ the Trustees to jointly plan, implement, oversee, or monitor the

restoration of Aquatic Resources, Shvreliu~ Resources, Rocrcatianal Reaourccs, end Piping

Plovers in accordance with the Restoration P~an(s) prepared pursuant to Pazagraph 10. DOI

sha11, in accordance with law, pursuant to the terms of the Trustees' Memorandum of

Agreement, and for the benefit of the Trustees, manage and invest the funds in the Bouchard

B.120 Oil Spill Restoration Account on behalf of the Trustees. Upon receipt of the funds for

Aquatic Resources, Shoreline Resources, Recreational Resources, and Piping Plovers DOl will

establish a distinct and project specific account number within the DOI NRDAR Fund to allow

the funds to be maintained as a segregated account within the DOI Natural Resource Damage

Assessment and Restoration Fund. DOI shall not make any charge against the Bouchard B.120

Oil Spill Restoration Accotu~t for investment, management, or any other services provided with

respect to operation of the account.

IX. COVENANT NOT TO SUE BY PLAINTIFFS

12. In consideration of the payments and actions that have been and will be made by

the Defendants under this Consent Decree, the United States covenants not to sue or take

admizustrative action against the Defendants pursuant to Section 1002(a) and (b) of OPA, 33

U.S.C. § 2702(a) and (b), for (1) Costs of Assessment (except with respect to the Unpaid Costs

of Assessment) and (2) damages for injury to, destruction of, loss of, or loss of use of Aquatic

Resources, Shoreline Resources, Recreational Resources, and Piping Plovers, related to the Oil

Spill. This covenant not to sue is conditioned upon receipt by the United States of all payments

required by Section VI (Payments by Defendants) and, as applicable, Section VII (Stipulated

Penalties) of this Consent Decree.
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13. In consideration of the payments and actions that have been and will be made by

I~1C DCfCT1CIklIIL5 UIl[ICT Lt118 CUASCIIt DeCTCC~ the Commonwealth covenants not to sue the

Defendants pursuant to Section 1~002(a) and (b) of OPA, 33 U.S.C. § 2702(a) and (b) and M.G.L.

c. 21E § S(a)(ii), for (1) Costs of Assessment (except with respect to the Unpaid Costs of

Assessment, if any) and (2) dannages for injury to, destruction of, loss of, or loss of use of

Aquatic Resources, Shoreline Resources, Recreational Resources, and Piping Plovers, related to

the Oil Spill. Tins covenant nat to sue is conditioned upon receipt by the Commonwealth of all

payments required by Section VI (Payments by Defendants) and, as applicable, Section VII

(Stipulated Penalties) of this Consent Decree.

14. In consideration of the payments and actions that have been and wil! be made by

the Defendants under this Consent Decrec, the State covenants aot to sue the Defendants

pursuant to Section 1002(x) and (b) of OPA, 33 U.S.C. § 27Q2(a} and (b) and Rhode Island Gen.

Laws Section 46-12.5.7, far (1) Costs of Assessment {except with respect to the Unpaid Costs of

Assessment) and (2) damages far injury to, destcvctian of, loss of, or loss of use of Aquatic

Resources, Shoreline Resources, Recreational Resources, and Piping Plovers, related to the Oil

Spi]l. This covenant not to sue is conditioned upon receipt by the State of all payments required

by Section VI (Payments by Defendants) and, as applicable, Section VII (Stipulated Penalties) of

this Consent T»ecree.

15. Reservations of rights. Notwithstanding xny other provision of this Consent

Decree, the United States, the Commonwealth, and the State reserve, and this Consent Decree is

without prejudice to, all rights against the Defendants with respect to all matters other than those
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expressly specified in the covenants not to sue set forth in Pazagraphs 12, 13, and 14 of this

Section, Including, but nut limited tea;

a, claims against the Defendants for their failure to meet a requirement of

this Consent Decree;

b. claims against the Defendants for damages, including assessment costs,

under OPA and any other applicable law, for injury to, destruction of, loss of, or loss of use of,

Natural Resources that are not related to the 0i1 Spill;

c. any criminal liability;

d. subrogated claims under Section 1015 of OPA, 33 U.S.C. § 2715, for any

amounts paid or to be paid by the Fund in connection with the 4i1 Spill;

e. claims, other than claims for Natural Resource Damages related to the Oil

Spill, against the Defendants that the Commonwealth, the State, or the United States on behalf of

the United States Environmental Protection Agency, and/or the United States Coast Guard, may

have under any applicable law;

f. claims against the Defendants for injuries to Natural Resources other than

those for Aquatic Resources, Shoreline Resources, Recreational Resources, and Piping Plovers,

including but not limited to, injuries to Wildlife Resources; and

g, claims against the Defendants for Unreimbursed Costs of Assessment and

Unpaid Costs of Assessment.

h. Special Reservations Regarding Natural Resource Damages.

Notwithstanding any other provision of this Consent Decree, the United States, ~Ehe

Commonwealth, and the State reserve the right to institute proceedings against the Defendants in
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this action or in a new action seeking recovery of Nataral Resource Damages for Aquatic

Kesources, Shoreline Resources, Recrearional Resources, and/or Piping Plovers, based on:

i. conditions caused by the Oil Spill, unknown by the Trustees as of

the date of the lodging of this Consent Decree, that cause new or additional, injury to, destruction

of, loss of, or loss of use of such Aquatic Resources, Shoreline Resources, Recreational

Resources, and/or Piping Plovers; or

ii. information received by the Trustees after the date of lodging of

this Consent Decree indicating that the Oil Spill has resulted in new or significant additional

injury to, destruction of, loss of, or loss of use of, such Aquatic Resources, Shoreline Resources,

Recreational Resources, and/or Piping Plovers which injury is of a type that was unknovm or a

magnitude greater-than was known by the Trustees as of the date of lodging of this Consent

Decree.

X. COVENANT BY THE DEFENDANTS

16. The Defendants hereby covenant ttot to sue and agree not to assert any claims or

causes of action against the United. States, the Commonwealth, or the State, and their employees,

agents, contractors, departments, agencies, administrations and bureaus, related to Natural

Resource Damages arising from the Oil Spill, including, without limitation, any potential or

pending claims against the Fund relating to the Oil Spill.

17. The Defendants further agree that in any subsequent administrative or judicial

pzoceeding initiated by the United States, the Commonwealth, or the State for: injunctive relief;

recovery of Unreimbursed Costs of Assessment or Unpaid Costs of Assessment; or other relief

relating to the Oil Spill, Defendants shall not assert, and may not maintain, any defense or claim
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based upon the rrinciples of waiver, res judicata, statute of limitations, collateral estoppel, issue

preclusion, clean-splitting, the entire controversy doctrine, or other defenses with rospec;t tv

claims for injury to Natural Resources, including claims brought under Paragraph 15.h and

claims £ox destruction of, loss of, or loss of use of, Wildlife Resources, based upon any

contention that the claims raised by the United States, the Commonwealth, ox the State in the

subsequent proceeding were or should have been brought in the instant case; provided, however,

that nothing in this Paragraph affects the enforceability of the covenants not to sue set forth in

Section IX (Covenant Not To Sue by Plaintiffs) or Paragraph 16 of this Section X. The time

between the lodging of this Consent Decree and the date of completion of the Nature[ Resource

Damage assessment under Section 1006(c) of OPA, 33 U.S.C. § 2706(c), shall not be counted in

relation to the computation of any applicable statute of (imitations.

XI. EFFECT OF SETTLEMENT

18. Nothiw.g in this Consent Decree shall be construed to creatc any rights in, oc grant

any cause of action to, any person not a Party to this Consent Decree. In addition, nothing in thi
s

Consent Decree shall limit, enlazge, or otherwise affect, the private rights or claims of any person

not a Party to this Consent Decree, except as may be determined otherwise by a count of

competent jurisdiction. Each of the Panties expressly reserves any and all rights (including, but

not limited to, any right of contribution), defenses, claims, demands, and causes of actiott which

each Party may have with respect to the Oil Spill against any person not a Party hereto. The

Trustees, who are authorized to act on behalf of the public with respect to Natural Resources, are

entering into this Consent Decree solely to settle all claims relating to injury to, destruction of,

loss of, or loss of use of Aquatic Resources, Shoreline Resources, Recreational Resources, and

~~~
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Piping Plovers resutlting from the Oil Spill that arise under or may be brought pursuant to Section

1002(u) and {b) of OPA, 33 U.S.C. § 2702(a) and (b), M.~,L. c. 21~, § 5(axii), aid R1~adC

Island Gen. Laws Section 46-12.5.7, to the extent specified in Paragraphs 12, 13, and 14 above

(Covenant Not to Sue by Plaintiffs).

19. This Consent Decree shall nat bar any action by the United States, the

Commonwealth, or the State with respect to any matters other than those expressly specified in

the covenants not to sue set forth in Paragraphs l 2, t 3, and 14 of Section IX.

20. This Consent Decree shall not preclude the United States, the Commonwealth, or

the State from instituting a separate or ancillary action to enforce the terms of this Consent

Decree.

XII. MODIFICATION

21. a. Material Modifications. Material mod cations to the Consent Decree

may be made only by written approval of the Parties and the approval of the Court.

b. Non-Material Modifications. Non-material modifications of the Consent

Deczee may be made only by written approval of the Parties, and will become effective upon

their filing with the Court.

c. Modifications to the Trustee Memorandum of Agreement.

Notwithstanding Paragraph 21.a, any modifications to the Trustee Memorandum of Agreement

maybe made only in accordance with the terms of that agzeement.

XCII. NOTICES

22. Whenever under the terms of this Consent Decree notice is requited to be given

by one Party to another; it sha11 be directed to the following individuals at the addresses and
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facsimile numbers specified below, unless it is otherwise specifically provided in this Consent

Dccrcc. Any change in the individuals da~i~nated by any Party must be made in writing to the

other Parties. Any correspondence submitted to the Plaintiffs shall include a referenceto the

case caption and civil action number of this action. AI[ notices shall be sent by first-class mail

and facsiaule.

As to the Uzuted States:

Chief
Environmental Enforcement Section
Environment &Natural Resources Division
U.S. Department of Justice
P.O. Box 7611
Ben Franklin Station
Washington, D.C. 20044
Facsimile: (202) 514-0097

Branden Blum
United States Department of Commerce
NOAH Office of General Counsel
1315 East-West Highway
Silver Spring, MD 20910
Facsimile: (301) 713-1229

Mark Barash
United States Department of the Interior
Office of the Solicitor
One Gateway Center
Suite 612
Newton, MA 02458
Facsimile: (617) 527-6848
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As to the Commonwealth:

Matthcw I3rock
Assistant Attorney General
Environmental Protection Division
Office of the Attorney Genera!
1 Ashburton Place, 18th Flr.
Boston, MA 02108
Facsimile: (617) 727-9665

Margazet Callanan
Deputy General Counsel
Executive Office of Energy and Environmental Affairs
100 Cambridge Street
Boston, MA 02114
Facsimile: (617) 262-1095

As to the State:

Mary E. Kay
State of Rhode Island
Deparanent of Environmental Management
Office of Legal Services
235 promenade Street
Providence, Rhode Island 02408
Facsimile: (410) 222-3378

As to Bouchazd TransQortation Co., Inc.:

Austin P. Olney
Dewey & LeBoeuf LLP
264 Franklin Street
Boston, MA 02110
Fax: (617) 439-0341

Andrew N. Davis
Dewey & LeBoeuf I,LI'
225 Asylum Street
Hartford, CT 06103
Fax: (617) 897-9026
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XIV. RETENTION OF NRISDICTION

23. This Court retains jurisdiction over both the subject matter Qf this consent D~cre~

and the Parties fox the duration of the performance of the terms and provisions of this Consent

Decrec fox the purpose of enabling any of the Parties to apply to the Court at any time for such

further order, direction, and relief as may be necessary or appropriate for the construction or

material modification of this Consent Decree, or to effectuate or enforce compliance with its

terms. Nothing in this Consent Decree shall be deemed to alter the Court's power to enforce this

Consent Decree.

XV. LODGING AND OPPORTiJNITY FOR PUBLIC COMMENT

24. a. This Consent Decree shall be lodged with the Court and subject to public

notice and comment in accordance Section 1006(c)(5) of OPA, 33 U.S.C. § 2706(c)(5) and 28

C.F.R. § 50.7.

b. The United States reserves the right to withdraw or withhold its consent to

the Consent Decree if comments received regarding the Consent Decree disclose facts or

considerations which indicate the Consent Decree is inappropriate, improper or inadequate. In

addition, in the event of the Commonwealth's and/or the State's withdrawal from this Consent

Decree, the United States reserves its right to withdraw from this Consent Decree.

c. The Commonwealth and/or the State reserve the right to withdraw ax

withhold their consent to the Consent Decree if coramettts xeceived regarding the Consent

Decree disclose facts or considerations which indicate that the Consent Decree is inappropriate,

improper or inadequate. In addition, in the event of the United States' withdrawal from this
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Consent Decree, the Commonwealth and/or the State reserve their right to withdraw from this

Cansant Decree.

d. The Defendants consent to the entry of this Consent Decree without

further notice, and agree not to withdraw or oppose entry of the Consent Decree or to challenge

any provision of the Consent Decree.

2S. If for any reason the Court should decline to approve this Consent Decree in the

form presented, this agreement is voidable at the sole discretion of any Party acid the terms of the

agreement may not be used as evidence in any litigation between the Parties.

XVI. FINAL JUDGMENT

26. Upon approval and entry of this Consent Decree by the Court, this Consent

Decree sha11 constitute a final judgment between and among the Parties far only the Natural

Resource Damages settled herein. The Court finds that there is no just reason for delay and

therefore enters this as a final judgnnent under Fed. R. Civ. P. 54 and 58.

XVII. ACTIONS OF TRUSTEES

27. All actions taken by the Trustees pursuant to this Consent Decree shall be in

accordance with the terms of their Trustee Memorandum of Agreement, attached hereto at

Appendix A.

XVIII.

28. The following appendices are attached to and incorporated into this Consent

Decree:

Appendix A is the Trustee Memorandum of Agreement into which the Trustees

have entered.
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XIX. EFFECTIVE DATE

29. The eff~ctivc date of this Consent Decree shall be the date this Consent Decree is

entered. by the Court.

X.X. COSTS AND ATTORNEYS FEES

30. a. If the Defendants fail to make az~y payment required under Section VI of

this Consent Decxee when due, including stipulated penalties under Section VII, and the United

States, the Commonwealth, and/or the State files) with the Court either a motion to enforce this

Consent Decree, a complaint, or any other application for such payment, and: (1) the United

States, the Commonwealth, and/or the State thereafter receives a payment; or (2) an order is

issued directing payment of any portion of the amount sought by the United States, the

Commonwealth, and/or the State; or (3) the action is settled in a manner in which the Undted

States, the Commonwealth, andlor the State receives) any portion of the amount sought, the

Defendants shall reimburse the United States, the Commonwealth, and/or the State for all costs

arising from such motion, complaint or application, including but not limited to costs of attorney

time.

b. The Trustees will use best efforts to coordinate among each other in any

action to enforce this Consent Decree.

c. The Defendants aze entztled to assert any arguments or defenses available

to them by law in an effort to mitigate such costs or fees.

XXI. SIGNATORIES/SERVICE

31. 'The undersigned representative of the Defendants certifies that he or she is fully

authorized to enter into the terms and conditions of this Consent Decree and to execute and
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legally bind such parties to this document.

32. 1'hc Dcfcndants shall identify on the attached signature page the naruc, addi•css,

telephone number and facsimile number of an agent who is authorized to accept service of

process, if served by both mail and facsimile, on behalf of such Defendants with respect to all

matters arising under or relating to this Consent Decree. The Defendants hereby agree to accept

service in this manner and to waive the fornnal service requirements set forth in Rule 4 of the

Federal Rules of Civil Procedure and any applicable local rules of this Court, including, but not

limited to, service of a summons.

Zo!
SO ORDERED THIS ~~~AY OF ~ ~~@:

G.~/~-/'"!-
UNITED STATES DI TR1CT JUDGE
District of Massachusetts
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