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MEMORANDUM OF AGREEMENT

AMONG

THE COMMONWEALTii OF MASSACHUSETTS, EXECUTIVE OFFICE OF
ENVIRONMENTAL AFFAIRS

Tl~ STATE OF 1tHODE ISLAND AND PROVIDENCE PLANTATIONS
T~iE U.S. AEPARTMENT OF TAE INTERYQR

and
TAE NATIONA,~. OCEANYC AND ATMOSPHERIC AD~STRATION

REGARDING

NATURAL SOURCE DAMAGE ASSESSMENT, RESTORATION AND
OTHER NA,TiJRAL RESOURCE TRUS~'EE ACT~TXE.S

ARISING FROM

THE BOUCHARD B. 120 OIL SPII,L

Prepared on March 27, 2007
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I. INTRODUCTIU►N

This Memorandum of Agreement (Agreoment) by and among the Commonwealth of
Massachusetts, Executive Office of Environmental Affairs (hereinafter "MA EOEA"), The
Director, Rhode Island Department of Environmental Management for the State of Rhode Island
and Providence Plantations (hereinafter "RIDEM"), the U.S. Department of the Interior
(hereinafter "DOI"} and the National Oceanic and Atmospheric Administrarion of the United
States Department of Commerce (hereinafter "NOAA") (collectively hereinafter "Trustees" and
"Parties") is entered into in recognition of the common interests of the Trustees in the restoration
of natwral resources and associated services which have been injwred, destroyed oz lost as a result
of the Bouchard 120 Oil Spill which ocewrred on or about April 27, 2003 and resulted in the
discharge of oil into the area known as Buzzards Bay in Massachusetts.

II. AUTHORITY

A. The natural resource Trustees enter into ttuis Agreement in accordance with the natural
resource °IYustee authorities provided for each Trustee under Section 1006 (a) - (g) of
the Oil Pollution Act (C3PA) of 1990, 33 U.S.C. § 2706(a)-(~; Section 311 (f} of the
Clean Water Act (CWA), 33 U.S.C. §1321(f}, and other applicable Fedezal law, and
State statutory and common law; and authority including, but not limited to, The
National Oil and ~iazardous Substances Pollution Contingency Plan (NCP), as
amended, 40 CF.R. Part 300, and the Oil Pollution Act Natural Resource Damage
Assessments Final Rule, 15 C.P.R. Part 990, 61 F.R. 44Q (January 6,1996), and the
Massachusetts 011 and Hazardous Material Release and Response Act, General
Law, Chapter 21E.

B. In accord with Section 1006(b) of the Oil Pollution Act of 1990 (OPA), 33
U.S.C. § 2706 (b), and Subpart G of the NCP, 40 CFR § 300.600 through 300.615, the
following officials or their designees shall act on behalf of the public as Federal and
State Trustees for natural resources under this Agreement:
1. The Secretary of Environmental Affairs for the Commonwealth of Massachusetts
2. The Director, Rhode Island Department of Environmental Management foz the

State of Rhode Island and Providence Plantations
3. The Director, Office of R~.sponse and Restoration, National Oceanic and

Atmospheric Administration, acting on behalf of the Secretar}r of Commerce
4. The Regional Director, U,S. Fish and Wildlife Service Northeast Region, as

Authorized Official, acting on behalf of the Secretary o~ ttie Depa~bment of the
Interior

III. DP,FINTTIONS

Por pwrposes of this Agreement the following definitions shall apply:
A. "Federal Trustees" means the Regional Director, U.S. Fish and Wildlife Service,

Region 5, as Authorized Official acting on behalf of the Secretary of the Interior, or the

Case 1:17-cv-12046   Document 1-6   Filed 10/19/17   Page 4 of 19



Regional Director's auti~orized designees, and the Director, Office of Response and
Restoration, National Oceanic and Atmospheric Administration as Authorized Of£cial
e~i;ling on beh~tllf of the S~;ret~u-y of CoYturrerc;e, ar tt~e Dir~c:tar's rl~ignrxs.

B. "Joint use" means use of natural resource damage recoveries by the Federal and and/or
State'I"xustees whether individually or collectively, in such a manner as is agreed upon
by the Trustees in accordance with the terms of this Agreement.

C. "Lead Administrative Tarustee" or "I.~AT" means the trustee agency which has been
selected, by all participating Trustees to coordinate natural resource damage assessment
activities, and other activities as authorized by the Tnistex Councii.

D. "Natural resources" shall have the same meaning as set forth in Section 1001(20) of
OPA, 33 U.S.C. §2701(20).

E. "Natural resource damage (s} recovery (ies)" means any award, judgment, settlement or
other payment to the Federal or State Tzustees which is received or controlled by any of
the Trustees, individually or collecdveiy, for, or as a result of, claims for natural
resource damages related to the Spill, except that such term does not include any award
which is a judgment, settlement, or payment in z+eimbursement of costs of natural
resource damage assessment, as defined in 15 CFR Part 990, incurred by aay of the
Trustees.

F. "Oversight expenses" means anycosts associated with individual tzustee participaaan
in the damage assessment and mstoration planning process, Tsystee Council
administrative proceedings, costs associated with the .retention of consultants,
coordinators, or any other technical ox administrative services associated with tI~e
development of the restoration plan, or any other costs reasonably related to the
implementation of this Agreement other than the physical implementation of the final
restoration plan approved by the Txustee Council.

G. "Potentially Responsible Pariy(ies)", "PRP(s)" includes the owner, operator, ar demise
charterer of a vehicle, or the owner or operator of a facility, or any other party who is or
might be liabla' under the QiI Pollution Act of 1990 for natural resource damages.

H. "Restore" and "Restoration" mean any actions undertaken by the Trustees pursuant to
OPA Section 2746 (c), (d) and (fl, and other applicable laws or regulations, including
planning, implementation, monitoring, administration and oversight, which serve to
restore, rehabilitate, replace, or acquire the equivalent of natural resources or natural
resource services injured, destroyed or lost as a result of the Spill.

2
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I. "Spill" means the Bouchard X20 O~1 Spill which began on Apri127, 2003 antd resulted

in the dischazge of oil into Buzzards Bay, Massachuseris, together with any and all

impacts to natural resources arising therefrom.

J. "State Trustees" means the Secretary of Environmental Affairs for the Commonwealth

of Massachusetts, or the Secretary's authorized designee, and the Director of the Rhode

Iila~~d Dopartmont of Environmenttill I~Ianagemen~

K. "Trustees" means the Federal, State and Tribal Trustees.

L. "Trustee Council" refers to the four (4) Trustee Repmsentatives appointed by the

Trustees of Massachusetts, Rhode Island, DOI and NOAA to oversee coozYiination of

natural resource damage assessment and restoration activities arising from or related to

the Spill.

M. "Trustee Representatives" means the four (4) authorized designees appointed by the

Trustees of Massachusetts, Rhode Island, D4I and NOAA.

IV. SCOPE

This Agreement is intended to cover Natural Resources belonging to or managed by,

controlled by, ox appertaining to the Trustees under OPA, CWA, and the NCP, and other

applicable federal and state law, which have been or may be affected by the Spill, the assessment

of damages thereto and restoration thereof.

V. PURPOSE

The purpose of this Agreement is to provide a framework for coordination and cooperation

among tho Trustees to: (i) ensure timely and efficient implementation of a natural resource

damage assessment to address resource injuries, including service losses, caused by the Spill,

consistent with the procedures and guidance for the conduct of such assessments at 15 C.F.R.

990, and other applicable laws and regulations; (ii) avoid duplication of assessment costs and

otherwise ensure costs are reasonable; (iii) seek cona~nsat~on fvr such resource injuries or

losses, including reimbursement of assessment costs; and (iv) provide for appropriate restoration,

rehabilitation, replacement or acgwisition o~ natural z+esources and/or services injured or lost.

VI. OB7ECTIVFS

The Trustees shall coozdinate their efforts to meet their respxtive natural resource trustee

responsibilities under OPA, and other applicable Federal law and State statutory and common

law. In pursuing these objectives, the Trustees shall remain cognizant of all relevant law, policy,

principles and concerns, including without limitation, the goals of the Oil Pollution Act of 1990,

the nature and extent of each Trustee's resource concerns, and general principles of equity. The

Trustees' objectives include, but are not limited to, the following:

A. Coordinating the efforts of the Trustees in implementing the natural resouzce damage
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assessment process consistent with the guidance and procedures provided at 15 CFR
Part 990.

B. Developing a plan for the restoration of natural resources and services injured,
destroyed or lost due to the Spill, if necessary.

C. Pursuing implementation or funding of the plan, and reimbursement of assessment
casts, by responsible parties.

D. Fairly allocaCing the efforts, costs and expenses of carrying out the objectives of this
Agreement aznong the Trustees.

B. Achieving settlement of all trustee natural resource dainagas claims, including the costs
of assessment, in a manner consistent with 15 CFR Section 990.25.

F. Coordinating efforts of the Txustees in litigadon~ if necessary.

VII. f~iJNDING

A. PRP Funding: To the extent provided by law, each Trustee agrees to cooperate in the
administration of any private funding source or sources that may become available to the
Trustees from PRP's or others. Such funds shall be administered through the Trustee
Council in accord with the forms established pursuant to this agreement.

B. Trustee Agency Punds. Each Trustee also agrees to coordinate the expenditure of any
funds that are or may become available to a Trustee far NRDA activities, except funds for
the reimbursement of damage a$sessment costs, with the other Tn~stees. The goal of this
provision is to prevent duplication of efforts, ensure optimum coordination among the
individual Tiust~es, and ensure that assessment cots are reasonablt. This provision in no
way limits the individual authority of each Trustee.

C. NRDA Activities Conducted or Fundcd by PRP's. The Trustee Council may enter into
an agreement with the PRP's in which the PRP's agree to fund and/or conduct NRDA
activities. Such agreements shall specify the terms of the activity, monetary disbursement,
and FRP's participation. Any such Trustee CounciUPRP's agreement shall be consistent
with subsection "A" above.

VII. ro~Y3~-iAnD'TRAI<TS~~tTfii'IOiv' CO., II~Ti . III. Srt~.Y.'Y"riY3i "t7F~ Ct~iTi3~Z,

A. Composition. Within ten (10) days of the execution of this Agreoment, each Trustee, as
specified under Section ~ shall designate a Primary Trustee Representative to the
Bouchard Transporation Co., Inc. Trustee Council {"Trustee Council") who shall be
authorized to vote on behalf of that Trustee. Each Trustee shall also designate an Altamate
Trustee Representative who shall be authorized to act, and vote, in the absence of the
Primary Trustee Representative. Each Trustee may, by written notification to all other
Trustees, change the Primary and Alternate Trustee Representative designees. The U.S.
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Department of Justice, the office of th.e Attorney General for the Comnnonwealth of

Massachusetts, and in-house counsel for each of the Trustees may each appoint one

attorney who may attend all meetings of, or organized by, the'hvstee Council in a

legaUconsultative~ r41~ but who shall not be a member of the Trustee Council. The

Commonwealth of Mass~husetts may appoint one representative from the Massachusetts

Deparnnent of Environmental Protection (MA ;uBP') who may attend all meetings oP, or

organized by, c17~ Trustee Council in a consultative prole but who shall not be A member of

the Trustee Council.

B. Communications. To the extent not designated herein, within ten (10) days of the

execution of this Agreement each Trustee shall norify all of the Trustees of the name(s),

address(es), phone numbez{s) and facsimile numbers) of their designated Primary and

Alternate Trustee Representatives who shall receive, and shall be responsible for, all

correspondence and communications on behalf of such Trustee. In addition, the tiT.S.

Department of Justice and the Office of the Attorney General for the Commonwealth of

Massachusetts shall directly and contemporaneously baprovided copies of all significant

notices and notifications.

C. Decision making.
1. The four (4) members of the Trustee Council shall have equal voting power.

and all decisions under this Agreement shall be by unanimous agreement of all Trustee

Council members, except where a Trustee has notified the Trustee Council as described

in C.2 below.
2. The Trustees understand and aclmowledge that each Trustee's duties and

interests, although overlapping, may be sufficiently different that a Trustee may wish to

bound or limit their involvement in certain aspects of the NRDAR process. In

recognition thereof, to avoid delaying the work of the Trustee Council as a whole and

to maximize the efficiency of trustee assessment efforts a Trustee may limit their

involvement in the NRDAR process by notifying the Trustee Council in writing, and in

a timely manner, of those NRDAR activities for which the Trustee would like to limit

or end their participation.

D. Dispute Resolution. In the event of a dispute involving any decisions under this

Agreement, the Trustee Council shall initially attempt to resolve the dispute through good

faith discussions directed toward obtaining unanimity among the Trustees involved in the

dispate and consensus by the Trustee Council as a whole. ~ unanimous consent cannot be

reached, the matter shall be elevated to the named Trustees who may expressly delegate

their decision making authority to a senior supervisory level designee for decision or

further instructions. If necessary, the Trustees may establish other mechanisms by which

disputes may be resolved. In the event of irreconcilable disputes, the disposition o~ funds

recovered from the PRPs shall be governed by Section XII (~ (3) of this MOA.

E. Duties and Authority.
1. The Trustee Council shall coordinate all Trustee activities and mattozs under

this Agreement dirocted towards the assessment of natural resource damages and

resolution of natural. resource damages claims arising from the Spill.

5
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2. The Trustee Council shall be responsible for all natural resource damage
assessment activities, including but not limited to restoration planning, restoration
implementation, and oversight both prior to and subsequent to final settlement or
aiud~iaent covcrin~ all Trustee natural resource dama,~es claims arising from the Spill.
Such activities may include but are not limited to the payment of any reasonable and
appropriate casts of assessment or restoration using ausree or recovered PRP funds.

3. The Trustee Council may enter into contracts through its individu~sl members,
for the benefit oP the Trustee Council, and after consultation with the TYustee Council,
with consultants to provide such technical services as the Trustee Council determines
are necessary and as permissible under applicable state or federal law.

4. The Trustee Council may request and receive relevant materials and/or
information from Trustee staffand/or the public.

S. The Trustee Council shall have final authority to disburse any PRP funding
received pursuant to Section 'VII of this Agreement, to implement restoration using
funds recovered from PRPs, and to make all necessary decisions for the management
and administration of projxts undertaken by the PRPs to implement restoration, andJor
for which PRPs funding maybe used. This shall include, but is not limited to, tht
payment of administrative costs to individual Trustees that the Trustee Council
determines are reasonable and necessary.

6. The Trustee Council may reimbw~se and/or dirxtly pay out of funds
recovered from the PRPS, reasonable Trustee oversight expenses. The Trustee Council
may establish by resolution reasonable limits to the reimbursement of oversight
expenses.

?. The Trustee Council may, to the extent permitted by applicable law,
collectively or through individual Trustees. receive grants and or donations to be
applied to the restoration of natural resources related to injuries arising from the Spill.
8. The Trustee Council reserves the right to take such further actions as may be
necessary to further the purposes and achieve the objectives of this Agoeement
9. Reconis. All records created by the Trustee Council in support of this MOA (e.g.
meeting agendas, meetings mainut~s, resolutions etc.) shall be considered "Draft" unless
and until voted an and agproved as a "Final" recoz~d by the Trustae Council, or their
designated representatives, and marked as such.
10. Public Review and Comment. The Trustee Council shall determine which records
are appropriate, ar legally required to be made available, for public review ands
comment, in compliance with applicable laws and regulations. For each record to be
released upon sack a detemunation, the Trustee Council shall detern~ine ~e media or
format and the procedures to be followed, including the dates and length of any public
comment period, in accordance with applicable laws and regulations. Nothing in this
paragraph shall apply to a Trustee's response to request for designated privileged
documents from parties and non-parties as described in Section XI of this Agreement.
11. Community Involvement. The Trusted Council shall provide the community
affected by the Bouchard 120 oil spill with early, direct, and meaningful involvement in
any natural resource damage assessment studies conducted concerning this spill as well
as in the restoration planning process.

F. Lead Administrative Tn~stee. The Tzustaes designate NOAH, as Lead Administrative

6
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Trustee (LAT) under this Agreement for the purpose of directing and coordinating trustee

activities towards resolu4on of claims arising from the Spill, and other trustee activities as

authorized by the Trustee Council. The LAT shall fully coordinate its activities with and

only act under the direction of the Trustee Council. Other duties of the LAT and/or the

other Trastee entities shall be arrived at by resolution of the Trustee Council.

C. Mcctings. Any member of the Trustee Council may, upon ~rasc~nable notice through

the LAT, ca11 a meeting of the Trustee Council to be conducted either in ptrson ox by

telephone conference call. Such meetings sha11 generally be held in conjunction with other

set meetings among the Trustees to this Agreement. Members of the Trustee Council may

invite their respective staff members or attorneys to attend. Members of the Trustee

Council also may invite representatives of public, private or non-profit entities,

representatives of other agencies or members o~ the public to its meetings unless the

Trustee Council determines, in compliance with applicable law, that the subject of the

meeting is privileged or that public disclosure of the Trustee Council's work would

prejudice the effectiveness of the Trustee Council and the Trustees' responsibilities under

applicable law.

H. Trustee Council Termination. The Trustee Council created pursuant to this Section

shall terminate upon the termination of this MOA pursuant W Section XII (~ of this MOA.

IX. DAMAQE ASSESSMENT AND RESTORATION PLANNIl~]'G AND

IMPLEMENTATION

A. Joint Purpose and Overlapping Authorities.

State and Federal Tntsteeships. The Trustees recognise that each of them has trusteeship,

through their respective natural resource Trustees, under OPA and CERCLA~ and other

applicable federal and state law, over natival resources affected by the Spill, and that the

scopes of their respective trusteeships overlap

B. Joint Use Of Natural Resource Damage Recoveries.

The Trustees agree that any natural resource damage recoveries, as defined in Section TZi

(E) of this Agreement, obtained or received by the Trustees, individually or collectively,

and any interest earned. thez~con, shall be jointly used to restore natural resources which

have been injured, destroyed or lost as a result of the Spill, unless the Trustee Council

agrees otherwise.

X. NOT~CATION OF NEGOTIATIONS W1TH PRP's

It is recognized that each Trustee has and reserves all rights, powers and remedies now or

hez~eafter e~cisting at law or in equity, oz by statute or otherwise, and that nothing in this

Agreement waives or forecloses the exezcise of any such rights, powers or remedies. However,

each Trustee agrees to the extent practicable to provide twenty (20) days prior written notice to

each of the other Trustees of its intent to participate in negotiations with any PRPs ox other entity

regarding settlement or other disposition of natural resource damages claims arising from the

Spill, and to permit the other parties to join in these negotiations.

The Trustees agree to inform each other within five (5) working days of any oral or written
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communicarions to or from the PRPs regarding settlement or other disposition of natiuual
resource damages claims in regard to the Spill. The substance of any such communications will
be shared with the Trustees.

The Trustees further agree to provide copies of any agreements or other documents
reflecting settlement or other disposition of such claims, including quasi-public claims involving
or related to natetral resource injuries arising from or related to the Spill. If the Trustee refuses
to do so for any reason, that Trusted shall no Langer ba a Party to this Agreement unless all
remaining Trustees request in writing within ten days (10) that such Party remain a Party.

XI. COORDINATION ANll CONFIDENTIALITY

A. Coordination. The Trustees recognize and agree that their interests in the recovery of
claims for natural resource damage assessment, and natural resource damages associated
with the Spill are related and agree to coordinate negotiation and, if necessary, litigation of
their claims and damages that arise out of the Spill.

B. Confidentiality. The Trustees recognize that in order to effectively and efficiently
negotiate and litigate their claims their counsel, employees"and consultants may, at each
Trustee's discretion, exchange cl~acuments and information including draft reports,
analyses, opinions, conclusions, and advice that is prepared in anticipation of litigation, or
for confidential settlement purposes, or which is protected by the attorney work product or
attorney-client privilege, or other forms of privilege. Therefore, subject to paragraph XI E.
below, the Tzustees hereby agree as follows:

1. The Trustees shall treat each "designated privileged document", and any
"designated privileged communication" by, between or among the Trustees as
privileged and shall protect such docwment ox communication from disclosuc~e to the
maximum extent possible under applicable Federal and State law, unless the Trustee
Council ads otherwise.
2. A "designated grivilegal document" is one identified on Its cover page or elsewhere
as subject to one or more privileges or forn~s of immunity. Tt is the obligation of each
Party to properly label as privileged each docwnent for which a Party or Parties asserts
such privilege. A label for privileged. materials shall be plate as a header; in boldface
type, on the first page of each such document to read as follows:

NOT FOR PUBLIC RELEASE
FOIA E~EM~Y'

In addition, all predecisional ckafts of studies, xeports or analyses shall be labeled
prominently on the first page as "ARA,FI"', and are deemed confidential, unless and
unril the Parties agree to the release of any such document A Party's failure to identify
or label a privileged document shall not, as such, constitute a waiver of any applicable
privilege.
3. A "designated privileged communication" is one which occurs with an expectation
of confidentiality and includes, but is not limited to, communications between the
Governments' attorneys or their staff, agents, and/or experts in anticipation of litigation,
in the seeking or giving of legal advice, and/or in the context o~ pxe-decisional

8
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government deliberations.
4. The transmittal of a privileged document to, or a privileged communication between

or among any of the Trustees (and their counsel, representatives, contractors and

consultants) does not waive, or imply any waiver, of any privilege or right which the

ixansmitting government may assert with respect to that document or communication.

5. Designated privileged dvcwment~ ~h~ll t>e maintained in such a manner as to ensure

that no intentional or unintentional disalos~ure as made which would compromise any

asserted privilege, including segregating "designated privileged documents" in files that

are identified as containing privileged documents that are not be to disclosed pubbicly

or in response to a discovery zequest in this ox any other case.

6. Unless otherwise specifically provided, the Trustees shall each be entitled to assert

any applicable privilege with respect to any document ox communication jointly

transmitted, prepared, or funded by the Trustees. Each Trustee shall be entitled to

assert an applicable privilege with respect to any document or communication

transmitted, prepared, or funded solely by that Trustee.

7. If a subpoena, discovery rawest, or other request in any form, for a privileged,

document ox information is received by any Trustec~ a copy of the subpoena or request

will be immediately forwarded to counsel for the Trustee or Trustees to which the

pzivIlege applies and to the government representative (s) who originally generated the

document or communication requested. The Party who receives such a request shall

also provide a draft of the Party's intended response to such inquest not less than ten

(10) days prior to the date that the Party intends to issue its response. To the extent that

applicable law may require a response more promptly than is consistent with the above

temporal zequixement, the Trustees agree to act in good faith to meet any such

requinements.
8. Only by specific written agreement (e-mail is sufficient) among the Tzustees ox

pursuant to a Court order shall a privileged. document or communication be made

public or disclosed to aparty-opponent ornon-patty. Such agreement sha11 not be

construed as a waiver of privilege or confidentiality regarding any other documents or

communications.
9. In the event that any Trustee determines, for any reason, that any privilegui

communication, infozxnation, or document received from one of the other Tivstees

pursuant to this agreement should be released to a third party voluntarily, in response to

a request, or pursuant to any statute or regulation, the Trustee planning to'release such

communication, information, ox document shall £first consult with the other Trusteels. ~

the Trustees do not reach an agreement zegarding release, then they shall each present

the matter to supervisory and/or managementpersonnel with their respective

govez~nments for resolution. Unless the supervisory and/or management personnel

agree that the communication, information, or document may be released, the Tzusbee

seeking to release the communication, information, or document may do so only if such

Tzvstee has deternuned that it may release the communication, info~rnation, or

docum~ant pursuant to Paragraph XI E. of this Agreement.

10. Subject to the terms of this Section XI, nothing herein in any way affects or limits

the authority of any Trustee to waive any privilege and release any documents,

information, analysis, opinion, conclusion, rnr advice that are subject to privileges held

exclusively by that Trustee.

9
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11. At the request and option of any Trustee, designated privileged documents shall be
returned to the originating Trustee or destroyed, in compliance with federal and state
law.
~2. 'x'he obligations of the Parties under this Agreement shall apply to all of their
counsel, employees, consultants, agents, contractors and representatives.

C. Sharing Information with th0 Publio. The Trustccs agree that, to the extent wnsiatent
with the effective and efFicient negotiation and litigation of their claims, public
dissemination of final data and studies related to injuries arising from the Spill is in the
best interests of the public and the Trustees. Such final data and studies shall be made
available to the public upon request to the extent consistent with the foregoing
confidentiality provisions. In addition, the Trustees shall open and maintain a publicly
available administrative record consistent with the requirements of the Federal Nattiuual
Resource Damage Regulations that the Trustees select for use in connection with the
Sill, the National Environmental Policy Act, and any other applicable Federal or State
law.

D. Compliance with Federal and State Law. In the event that any provision of section
XI. of ttus MOA conflicts with federal or state law, including the Fn~edom of Infoanation
Act or similar state laws the federal or state law will, of course, control and the Trustees
will comply with the applicable law.

E. Notwithstanding any other provision of this Agreement, each Tivstee reserves the
right to provide information or document relates to the Spill and the nawrat resource
damage assessment process to the public if such Trustee determines that such information
or document (1} is already lawfully in the public domain, (2} requires disclosure pursuant
to the Freedom of Iriformadon Act, 5 U.S.C. § 552, or the Massachusetts public x~ords
]aw, M.GE.L, c. 66 § 1~0, or (3) should be disclosed in orrcl~er to protect public health,
welfare, or the environment.

XII. GP.NER~. PROVISIONS

A. Reservations. Neither execution of this Agreement nor pezfonm~ance of any activities
pursuant to this Agreement shall constitute an admission by any Party named herein (or any
government) of (nor be construed as precedent for) any. Iegal responsibility under federal
law or state statutory and common law to pzotect, restore, ox enhance any natural z+esoumes
affected by the Spill over which any other Trustee asserts trusteeship. Furthermore, neither
execution of this Agreement nor performance of any activades pursuant to this Agreement
shall constitute an admission by any Trustee named herein (or any government} of (nor be
construed as precedent for) any liability for damage or injury to any natural resources
affected by the Spill over which any other Trustee asserts trusteeship.

B. Limitation of Authority. No Trustee is authorized to enter into settlements on behalf of
the othox Txustees and no Trustee represents another Trustee in any litigation that may be
commenced by the RP or any other Trastee.

C. Third Parties. This Memorandum of Agreement is not intended to, nor shall it, vest
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rights in persons who do not represent the parties to this A,greeznent or who are not parties
to this Agreement.

D. Effective Date. This Agreement shall become effective when executed by all of the
Trustees, that is, the date on which the last signature is obtained.'~'his Agreement can be
executed in one or mozz cc~unt~rparts, each of wluch will b~ considarcd an anginal
document

E. Amendment.
1. This Agreement may be amended by agreement of the'~`zustees if it is detem~ined
that an amendment is necessary to accomplish the objectsves of this Agreement or is
necessary to modify the objectives of this Agreement consistent with the requirements
of OPA, CERCLA, any amendments thexeto, or other applicable Federal law or State
cornrnon or statutory law.
2. Any amendment of this Agreement shall be effective only if it is in writing and
executed by all parties to this Agreement

P. Termination.
1. This Agreement shall be in effect from the day of execution until the Trustee
Council determines that the restoration plan ox plans implemented under this
Agreement have been completed, except that this Agreement may be extended by
written agreement, as provided, in Section XII of this Agreement
2. 'DV'ithdrawal from the Agreement.

a. Due to Aispute. Any Party may withdraw from this Agreement, but
only after efforts have been made to resolve any dispute in accordance with
paragraph D of Section VIII of this Agreement, if applicable. Such withdrawal
shall only be effective upon thirty (30) days written notice upon all Parties to this
Agreement.

b. Due to Differing Duties and Interests. The Trustees understand and
acknowledge that at some point a Tivstee may determine that it is no longer
necessary to participate in the Trustee Council in order to fulfill their duty and
that, perhaps, continuing to participate will not further the Trustees' interests. In
that event, a Txustee may withdraw fi^om the Agreement by notifying the Trustee
Council, in writing, and in a timely manner, that the Trustee no longer will be
participating in the 'trustee Council.

3. In the event that this Agreement is terminated or one of the Trustees withdraws, the
Tn~stees expressly agree that they will continue to coordinate to the greatest extent
practicable their activities to assess injury to and restore the natural zesources affected
by the Spill, and that they wall be guided by the objectives set forth in Section VI of this
Agreement. The disposition of any unobligated sums recovered from PRPs as natural
resource damages, and any interest earned thereon, shall be deterrmined by further
agreement of the Tzvstees or, if an agreement cannot be reached, upon application by a
party to this MOA to the United States District Court (Massachusetts), by allocation of
such recoveries and inteitst by the Court. In making a fair and reasonable allocation of
these monies among the Trustees, the Trustees request that the Court consider primarily
the need to achiave, to the maximum extent practicable, the Natural Resource
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Objectives of this MOA and further consider the overlapping jurisdictions of the federal
ar~d state trustees. In any event, the Trustees further expressly agree that any
unobligated funds recovered from PRPs as natural resource damages, and any interest
earned thereon. shall be expended solely to develop and implement a plan to restore
injured natural resources under their trusteestup, as mandated by Section 1006 of the
Oil Pollution Act (OPA), 33 U.S.C. §2706.
4. The withdrawal of any Truatcc from this Agreement for whatever reason shall not
affect the subsequent validity of the Trustee Council or this Agreement among the
remaining Trustees. A party that has withdrawn from this agreement shall have no
further obligations under this agreement except for the obligations under Section XII
{P~(3), above, to continue to coordinate activities' to the greatest extent practicable, to
maintain confidentiality as agreed in Section XI, and to expend unobligated funds
recovered for natural resource damages solely to develop and implement a plan to
restore injured natural resources under their trusteeship, as mandated by Section 1006
of tht Oil Pollution Act (OPA}, 33 U.S.C. § 2706.

G. Federal Natural Resource Damages Regulations. It is the intention of the Trustees to
follow the NOAA natural resource damage assessment regulations, l5 CPR Part 990 in
matters relating to the Spill.

H. And-deficiency. Nothing in this Agreement shall be construed as obligating the United
States or Massachusetts, their officers, agents or employees, to expend any funds in exceas
of appropriations or other amounts authorized by Iaw.

The GO'4'~~t~ TS, through their designated representatives, have signed this Agreement on
the day and year appearing opposite their signatures.

X2
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Memorandum of Agreement Concerning Natural Resource Damages in the Matter

of the
BOUCHARD 120 OIL SPILL in BUZZARDS BAY, MASSACHUSETTS

FOR THE COMMONWEALTH OF MASSACHUSETTS

Ian A. Bowles, Secretary Date
Massachusetts Executive Office of Environmental Affairs
State Trustee for Natural Resources
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Memorandum of Agreement Concerning Natural Resource Damages in the Matter of the
BOUCHARD 12Q OIL SPILL in BUZZARDS BAY, MASSACHUSETTS

FOR THE iJ1vITED STATES 1~EPAI~TMENT ~F ~CO~M1V~~tCE

Cap Kenneth B n, Acting Director
Office of Response and Restoration
National Oceanic and Atmospheric Administration
Federal Trustee for Natural Resources

r~2~ ~-
Date
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Memorandum ofAgreement Concerning Natural Resource Damages in the Matter ofthe

BOUCHARD 120 OIL SPILL in BUZZARDS BAY, MASSACHUSETTS

FOR THE DEPARTMENT OF THE INTERIOR, U.S. Fish and Wildlife Service

NATURAL Y~S~UIZCE TRUSTEE
AUTHORIZED OFFICIAL

G,~ti arvin Moriarty, Regional Director
4+ Northeast Region

U.S. Fish and Wildlife Service
Federal Trustee for Natural Resowrces

~~ ~q~c~

Date
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Memorandum of Agreement Concerning NAtural Resource Damages in the Matter of the
BOUCHARD 124 OII. SPILL in BUZZARDS BAY, MASSACHUSETTS

FOR THE STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS

~Z ~

Dr. W. Michael Sullivan, Director Da e
Rhode island Department of Environmental Management
State Trustee for Nataral Resources for the Bouchard 120 O~ Spill
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